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ASSUoYed JXdgmenW

MUV JXVWLFH LDQJ : 

1. The ClaimanW VeekV jXdicial UeYieZ of Whe deciVion of Whe DefendanW (ދWhe CoXncilތ), daWed 4

NoYembeU 2021, Wo gUanW fXll Slanning SeUmiVVion foU a VXbVWanWial mi[ed XVe deYeloSmenW aW BaUUack

Road, ChUiVWchXUch, BoXUnemoXWh BH23 1PN (ދWhe SiWeތ). 



2. The ClaimanW liYeV in an adjoining VWUeeW and heU SUoSeUW\ backV on Wo Whe SiWe. She objecWed Wo

Vome aVSecWV of Whe aSSlicaWion foU Slanning SeUmiVVion. 

3. The InWeUeVWed PaUW\ (ދIPތ) iV Whe deYeloSeU of Whe SiWe and Whe aSSlicanW foU Slanning SeUmiVVion. 

4. The ClaimanWވV gUoXndV of challenge ma\ be VXmmaUiVed aV folloZV: 

i) The CoXncil eUUed in laZ Zhen oೲiceUV adYiVed Whe Planning CommiWWee (ދWhe CommiWWeeތ) WhaW iW

coXld noW imSoVe a condiWion UeTXiUing WhaW Whe ecological coUUidoU along Whe NoUWh WeVW boXndaU\ of

Whe SiWe VhoXld be ދaW leaVW 12m in ZidWhތ. The CoXncilވV eUUoU ZaV Wo SUoceed on Whe baViV WhaW iW had

no SoZeU Wo imSoVe VXch a condiWion. 

ii) The CoXncil acWed in bUeach of Whe ClaimanWވV legiWimaWe e[SecWaWion b\ failing Wo condXcW a YiViW Wo

heU SUoSeUW\ Wo UeYieZ Whe imSacW of Whe SUoSoVed deYeloSmenW on Whe oXWlook WoZaUdV Whe SiWe. 

5. PeUmiVVion Wo aSSl\ foU jXdicial UeYieZ ZaV gUanWed on Whe SaSeUV b\ SiU DXncan OXVele\, ViWWing aV

a JXdge of Whe High CoXUW, on 11 FebUXaU\ 2022. 

FDFWXDO EDFNJURXQG 

6. The SiWe iV cXUUenWl\ occXSied b\ Whe foUmeU Police SWaWion and MagiVWUaWeV CoXUW, and Whe GooVe

and TimbeU SXblic hoXVe. ThoVe bXildingV aUe Wo be demoliVhed, WogeWheU ZiWh WZo hoXVeV in BaUUack

Road. FXll Slanning SeUmiVVion haV been gUanWed foU Whe eUecWion aW Whe SiWe of 130 UeVidenWial

dZellingV, 39 XniWV of age UeVWUicWed VhelWeUed accommodaWion, 612 VTm of ೴e[ible commeUcial/

commXniW\ VSace, a neZ Uoad, neZ YehicXlaU acceVV, neZ SUiYaWe and Vemi-SUiYaWe gaUdenV, SXblic

oSen VSace, haUd and VofW landVcaSing, VXUface YehicXlaU SaUking and UeVidenWial gaUageV. 

7. MoVW of Whe SiWe ZaV idenWiೳed in Whe ChUiVWchXUch and EaVW DoUVeW Local Plan ނ PaUW 1 CoUe

SWUaWeg\ (ASUil 2014) aV a ToZn CenWUe SWUaWegic SiWe, and WheUefoUe Whe SUinciSle of deYeloSmenW haV

been eVWabliVhed. 

8. PaUW of Whe land along Whe NoUWh WeVW boXndaU\ of Whe SiWe ZaV noW inclXded in Whe SWUaWegic SiWe

idenWiೳed in Whe Local Plan. IW ZaV once SaUW of Whe gaUden of a VicWoUian Yilla aW 47 BaUUack Road, and

iW noZ comSUiVeV maWXUe WUeeV, hedgeV and VhUXbV Zhich SUoYide a habiWaW foU Zildlife. TUee

PUeVeUYaWion OUdeUV aUe in Slace. IW adjoinV Whe UeaU gaUdenV of SUoSeUWieV on one Vide of TZ\nham

AYenXe (inclXding Whe ClaimanWވV hoXVe aW no. 9 TZ\nham AYenXe), and iW SUoYideV an aWWUacWiYe

oXWlook of WUeeV and oWheU gUeeneU\ foU UeVidenWV of WhoVe hoXVeV. While Whe SiWe lieV in a WoZn cenWUe

aUea, Whe chaUacWeU of TZ\nham AYenXe iV ދVXbXUbanތ (ChUiVWchXUch ChaUacWeU AVVeVVmenW, 5.21). 

9. The IP aSSlied foU Slanning SeUmiVVion foU Whe deYeloSmenW in 2018. FolloZing conVXlWaWion, Whe

FiUVW OೲiceUވV ReSoUW (ދOR1ތ), SUeSaUed b\ Whe Slanning oೲiceU MV MaZdVle\, ZaV VXbmiWWed Wo a

meeWing of Whe CommiWWee on 20 FebUXaU\ 2020. The CommiWWee YiViWed Whe SiWe. In line ZiWh Whe

UecommendaWionV in OR1, Whe CommiWWee made a SUoYiVional deciVion Wo gUanW SeUmiVVion, VXbjecW Wo

condiWionV. MV MaZdVle\ ZaV noW SUeVenW aW Whe meeWing, and adYice ZaV SUoYided b\ anoWheU

Slanning oೲiceU, MU HodgeV. 

10. The ClaimanW challenged Whe deciVion in a SUe-acWion leWWeU daWed 27 ASUil 2020. One of heU

gUoXndV of challenge ZaV WhaW Whe CoXncil had acWed XnlaZfXll\ in Waking inWo accoXnW a ދBiodiYeUViW\

MiWigaWion and EnhancemenW Planތ (ދBMEPތ) Zhich had noW been ceUWiೳed b\ DoUVeW CoXncilވV

NaWXUal EnYiUonmenW Team (ދNETތ). 



11. AW WhaW Wime, Polic\ ME1 of Whe CoXncilވV Local Plan UeTXiUed Whe CoXncil Wo aSSl\ Whe DoUVeW

BiodiYeUViW\ PUoWocol ZheUe deYeloSmenW ZaV likel\ Wo imSacW on SaUWicXlaU ViWeV, habiWaWV oU VSecieV.

ASSlicanWV ZeUe UeTXiUed Wo VXbmiW a BMEP foU conVideUaWion b\ NET, Zhich ZoXld gUanW a ceUWiೳcaWe

of aSSUoYal if Whe BMEP ZaV foXnd Wo be VaWiVfacWoU\. 

12. The IP VXbmiWWed an iniWial BMEP Wo Whe NET aV SaUW of iWV aSSlicaWion in oU aUoXnd 2018. ThiV

conWained a SUoSoVal foU an ދecological coUUidoUތ UXnning along Whe NoUWh WeVW of Whe SiWe, bUoadl\

SaUallel Wo TZ\nham AYenXe. The IP VXbVeTXenWl\ VXbmiWWed a UeYiVed BMEP. HoZeYeU, neiWheU

YeUVion ZaV aSSUoYed b\ NET. 

13. FolloZing an e[change of coUUeVSondence, on 7 JXl\ 2020 Whe CoXncil agUeed Wo ZiWhdUaZ Whe

deciVion made on 20 ASUil 2020. IW XndeUWook Wo comSile a neZ OR and Ue-make iWV deciVion aW a

fXUWheU meeWing of Whe CommiWWee. 

14. The ClaimanW VXbmiWV WhaW Whe CoXncil VXbVeTXenWl\ ZiWhdUeZ fUom Whe DoUVeW BiodiYeUViW\

PUoWocol Vo iW ZaV no longeU XndeU an\ obligaWion Wo Veek a ceUWiೳcaWe of aSSUoYal foU Whe BMEP fUom

NET. HoZeYeU, Whe Slanning oೲiceU e[Slained Whe SoViWion UaWheU diೲeUenWl\ in Whe Second OೲiceUވV

ReSoUW (ދOR2ތ): 

Since Whe Planning CommiWWee in FebUXaU\ 2020, WheUe haV been a change .263ދ

ciUcXmVWanceV ZiWh UegaUdV Wo Whe DoUVeW BiodiYeUViW\ PUoWocol and Whe NaWXUal

EnYiUonmenW Team aW DoUVeW CoXncil. BCP CoXncil aUe noW Vigned XS Wo Whe PUoWocol and

haYe noW been Vince ASUil 2019. The PUoWocol oUiginall\ UelaWed Wo DoUVeW CoXnW\ CoXncil

and Whe DiVWUicW AXWhoUiWieV. The WZo UniWaU\ AXWhoUiWieV ZeUe noW Vigned XS and XVed

WheiU oZn SUofeVVional BiodiYeUViW\ OೲiceUV. TheUefoUe, ZiWh Whe foUmaWion of BCP

CoXncil. ThiV PUoWocol iV no longeU neceVVaU\. HoZeYeU, XnWil UecenWl\ NET ZeUe VWill

SUoYiding gXidance and ZoXld SUoYide CeUWiೳcaWeV of ASSUoYal foU BiodiYeUViW\ and

MiWigaWion EnhancemenW PlanV WhaW ZeUe VXbmiWWed Wo Whem b\ aSSlicanWV. ThiV VeUYice

no longeU e[iVWV and aV VXch BCP BiodiYeUViW\ OೲiceUV Zill XVe WheiU e[SeUWiVe Wo SUoYide

UeVSonVeV on biodiYeUViW\ iVVXeV. In WhiV SaUWicXlaU caVe, Whe BCP BiodiYeUViW\ PUojecW

OೲiceU haV aVVeVVed Whe Vcheme in UelaWion Wo biodiYeUViW\ iVVXeV and iV fXll\ aZaUe of all

Whe conVXlWaWion UeVSonVeV and UeSUeVenWaWionV UeceiYed UegaUding WhiV maWWeU.ތ

15. HoZeYeU, Whe CoXncil Uemained VXbjecW Wo oWheU biodiYeUViW\ UeTXiUemenWV, aV folloZV: 

i) The CoXncilވV VWaWXWoU\ dXW\ Wo haYe UegaUd Wo conVeUYing biodiYeUViW\, inclXding ދUeVWoUing oU

enhancing a SoSXlaWion oU habiWaWVތ XndeU VecWion 40 of Whe NaWXUal EnYiUonmenW and RXUal

CommXniWieV AcW 2006 (ދNERC 2006ތ), in SaUWicXlaU, Whe UeTXiUemenW Wo haYe UegaUd Wo habiWaWV and

liYing oUganiVmV liVWed b\ Whe SecUeWaU\ of SWaWe XndeU VecWion 41 Zhich aUe of ދSaUWicXlaU imSoUWance

foU conVeUYing diYeUViW\ތ. TheVe inclXde VWag beeWleV Zhich aUe SUeVenW on Whe SiWe. 

ii) A Solic\ UeTXiUemenW XndeU Polic\ ME1 of Whe Local Plan Wo aYoid ދhaUm Wo SUioUiW\ habiWaWV and

VSecieVތ and Wo aim Wo achieYe a ދneW gainތ in biodiYeUViW\. 

iii) The SiWe lieV ZiWhin Whe UUban GUeening Zone in Whe CoUe SWUaWeg\, MaS 13.4. 

iY) The SoXWh EaVW DoUVeW GUeen InfUaVWUXcWXUe SWUaWeg\ encoXUageV, inWeU alia, gUeen VSace, Zildlife

habiWaWV, and ދhabiWaW VWeSSing VWoneVތ. 

16. The ClaimanW UeTXeVWed CommiWWee MembeUV Wo XndeUWake a ViWe YiViW Wo heU SUoSeUW\ aW 9

TZ\nham AYenXe befoUe Ue-making iWV deciVion, Wo Vee Whe SoWenWial imSacW of Whe SUoSoVed



deYeloSmenW on Whe oXWlook fUom Whe hoXVeV in TZ\nham AYenXe. CommiWWee MembeUV did XndeUWake

a fXUWheU ViWe YiViW on 25 NoYembeU 2020, bXW did noW YiViW 9 TZ\nham AYenXe. AccoUding Wo MU

HendeUVon, a DiUecWoU of SaYillV Zho ZeUe acWing foU Whe IP, Zho aWWended Whe ViWe YiViW, CommiWWee

MembeUV YieZed Whe aUea adjoining Whe boXndaU\ ZiWh Whe gaUdenV of Whe hoXVeV in TZ\nham AYenXe.

The IP maUked oXW Whe SoViWion of Whe SUoSoVed XniWV in WhaW aUea on Whe gUoXnd ZiWh VSUa\ SainW Wo

fXUWheU aVViVW MembeUVވ aSSUeciaWion of WheiU diVWance fUom Whe boXndaU\. On an eaUlieU occaVion, MV

MaZdVle\ YiViWed Whe ClaimanWވV hoXVe and Wook ShoWogUaShV of Whe oXWlook, Zhich ZeUe inclXded in

heU SUeVenWaWion Wo CommiWWee MembeUV aW WheiU meeWing. I Zill UefeU in moUe deWail Wo Whe ViWe YiViW

and Whe commXnicaWionV beWZeen Whe SaUWieV Zhen conVideUing GUoXnd 2. 

17. OR2, Zhich ZaV alVo SUeSaUed b\ MV MaZdVle\, ZaV VXbmiWWed Wo Whe CommiWWee aW iWV meeWing,

held UemoWel\, on 26 NoYembeU 2020. 

18. OR2 inclXded a comSUehenViYe accoXnW of Whe conVXlWaWion UeVSonVeV UeceiYed on Whe iVVXe of Whe

ecological coUUidoU. 

19. NETވV conVXlWaWion UeVSonVe, in FebUXaU\ 2020, ZaV WhaW ދWhe aUea doeV SUoYide an iVland/

VWeSSing VWone in Whe XUban landVcaSe and aV VXch iV an imSoUWanW ecological feaWXUeތ and Whe

SUoSoVed coUUidoU ZaV Woo naUUoZ Wo miWigaWe ދWhe loVV of on-ViWe habiWaW and iWV long-WeUm ecological

fXncWionތ. The NET Uecommended WhaW Whe ecological coUUidoU be e[Sanded. 

20. FolloZing iWV eaUlieU objecWionV, Whe DoUVeW Wildlife TUXVW (ދWhe Wildlife TUXVWތ) commenWed on 20

OcWobeU 2020 (aV VXmmaUiVed in OR2): 

The UeYiVed LandVcaSe Plan (daWed 5Wh Feb 2020) illXVWUaWeV Whe SUoSoVed Zildlife .55ދ

aUea aV UefeUenced b\ Whe VXbmiWWed BMEP XndeU VXb-VecWion 4.3.1. 

DWT noWe Whe Zildlife aUea haV been e[Wended along Whe noUWh-ZeVWeUn boXndaU\ aV SeU

oXU SUeYioXV commenW. HoZeYeU, no indicaWion of Whe ZidWh of WhiV aUea iV SUoYided in

eiWheU docXmenW, onl\ WhaW Whe aUea meaVXUeV 696mt in Vi]e (oU c ha) in Whe VXbmiWWed

BMEP. UVing Whe Vcale SUoYided on Whe LandVcaSe Plan, iW aSSeaUV WhaW Whe Zildlife aUea

iV 10m Zide in SlaceV bXW aSSeaUV mXch naUUoZeU foU Whe moVW SaUW of iWV lengWh. DWT

WheUefoUe VeekV claUiೳcaWion on Whe SUoSoVed ZidWh of Whe Zildlife aUea and jXVWiೳcaWion

SUoYided on Whe UeaVonV Whe aUea iV noW aW leaVW 10m Zide along iWV fXll lengWh aV

Uecommended. 

FXUWheUmoUe, no indicaWion haV been SUoYided UegaUding Whe ongoing mainWenance of Whe

Zildlife aUea, onl\ WhaW އThe Wildlife AUea ViWV enWiUel\ oXWVide of SUiYaWe oZneUVhiS and

Zill be managed ZiWh all oWheU aUeaV of OSen SSace on ViWe, WheUeb\ enVXUing iWV

conWinXed SUeVence and TXaliW\ވ. DWT Uecommend WhaW a deWailed managemenW Slan iV

SUodXced oXWlining Whe SUoSoVed managemenW SUeVcUiSWionV foU habiWaW feaWXUeV ZiWhin

Whe Zildlife aUea, Wo enVXUe WheVe aUe aSSUoSUiaWel\ mainWained foU Whe beneೳW of

biodiYeUViW\ aV VXggeVWed b\ Whe VXbmiWWed BMEP. 

..ޕ

DWT Zelcome Whe miWigaWion VWUaWeg\ oXWlined in VXb-VecWion 4.2.5 of Whe VXbmiWWed

BMEP in UeVSecW of VWag beeWleV. DWT noWe Whe SUoSoVal Wo SeUfoUm VWag beeWle ZalkoYeU



VXUYe\V SUioU Wo YegeWaWion cleaUance and dXUing conVWUXcWion Wo VafegXaUd againVW Whe

killing of an\ adXlWV oU laUYae on-ViWe, aV Uecommended in oXU SUeYioXV UeVSonVe. 

DWT Uecommend Whe imSlemenWaWion of Whe miWigaWion, comSenVaWion and enhancemenW

meaVXUeV oXWlined XndeU SecWion 4.0 of Whe VXbmiWWed BMEP aUe VecXUed WhUoXgh a

Slanning condiWion.ތ 

21. NaWXUal England, Zhich had iniWiall\ objecWed, had ZiWhdUaZn iWV objecWionV. IW ZaV VaWiVೳed WhaW

Whe XSdaWed BMEP, daWed 28 AXgXVW 2020, if imSlemenWed b\ Slanning condiWionV, ZoXld meeW Whe

legal obligaWionV XndeU VecWion 40 of Whe NERC 2006 and UegXlaWion 9(5) of Whe ConVeUYaWion of

HabiWaWV and SSecieV RegXlaWionV 2010. 

22. The CoXncilވV BiodiYeUViW\ PUojecW OೲiceU ZaV VaWiVೳed ZiWh Whe SUoSoValV foU miWigaWion,

comSenVaWion and enhancemenW meaVXUeV in VecWion 4.0, and adYiVed WhaW Whe\ VhoXld be VecXUed b\

condiWion. 

23. The Slanning oೲiceU gaYe Whe folloZing adYice Wo Whe CommiWWee on Whe biodiYeUViW\ and ecological

conVideUaWionV: 

The BMEP ZaV XSdaWed Wo Ue೴ecW Whe laWeVW commenWV fUom NET; hoZeYeU iW haV .264ދ

noZ been Ue-VXbmiWWed (daWed 28 AXgXVW 2020) in a neZ foUmaW Wo Wake accoXnW of Whe

facW WhaW BCP aUe noW Vigned XS Wo Whe DoUVeW BiodiYeUViW\ PUoWocol. The main UeYiVion Wo

Whe docXmenW iV Whe change in ZoUding fUom އecological coUUidoUވ Wo އZildlife aUeaވ. 

265. ConceUnV fUom local UeVidenWV haYe been UaiVed ZiWh UegaUdV Wo Whe loVV of WhiV

SaUWicXlaU aUea and Whe imSlicaWionV foU Whe Zildlife XVing iW. No 47 BaUUack Road and iWV

gaUden behind iV SaUW of WhiV aUea and iV coYeUed b\ a TUee PUeVeUYaWion OUdeU. The

SUoSoValV do UeVXlW in Whe loVV of Vome of WhiV VXbVWanWial gaUden aUea and iWV

UeSlacemenW ZiWh bXilW foUm. ThiV iV an acceSWable foUm of deYeloSmenW acUoVV Whe Local

Plan aUea ZheUe 5,000 dZellingV aUe SUoSoVed ZiWhin Whe e[iVWing XUban boXndaUieV. 

266. DoUVeW Wildlife TUXVW haYe e[SUeVVed WheiU oSinion WhaW Whe oUiginall\ SUoSoVed 4m

ZidWh coUUidoU along Whe UeaU of TeUUaceV A and B ZaV inVXೲicienW and doeV noW

comSenVaWe VXೲicienWl\ foU Whe loVV of WhiV VSace and iW ZaV noW of an aSSUoSUiaWe ZidWh

Wo ZoUk eೲecWiYel\ aV a Zildlife coUUidoU. IW iV aSSUeciaWed WhaW WhiV SockeW of XndeYeloSed

land doeV SUoYide SoWenWial habiWaWV foU fo[eV, neVWing biUdV, VWag beeWleV and an aUea foU

foUaging baWV; hoZeYeU iW doeV noW haYe an\ VSeciೳc deVignaWionV and WheUe aUe no

VSeciೳc DoUVeW EnYiUonmenWal RecoUdV CenWUe (DERC) UecoUdV foU SUoWecWed VSecieV on

Whe ViWe, conೳUming Whe UelaWiYel\ loZ ecological YalXe aVVeVVmenW. NoU doeV Whe land

foUm SaUW of an\ e[iVWing oU SUoSoVed ecological coUUidoU, noU ZoXld an ecological

coUUidoU on Whe ViWe link Wo an\ of Whe e[iVWing oU SUoSoVed ecological coUUidoUV. 

267. The BiodiYeUViW\ MiWigaWion and EnhancemenW Plan coYeUV Whe VXUYe\ ೳndingV and

SUoSoVeV a nXmbeU of miWigaWion and comSenVaWion meaVXUeV and enhancemenW

meaVXUeV Wo imSUoYe Whe ecological YalXe of Whe ViWe. MiWigaWion meaVXUeV SUoSoVed foU

baWV inclXde Whe folloZing; 



 HedgeUoZ UeSlacemenW ޑ

 .Wildlife aUea along ZeVWeUn Vide boXndaU\ and Wo inclXde baW bo[eV ZiWhin WhiV VSace ޑ

 ASSUoSUiaWe lighWing Vcheme ޑ

268. MiWigaWion meaVXUeV foU oWheU SUoWecWed VSecieV and WheiU habiWaWV inclXde Whe

folloZing; 

USdaWed badgeU VXUYe\ Wo be XndeUWaken a ma[imXm of 1 monWh SUioU Wo ViWe cleaUance ޑ

ZoUkV commencing. 

 .An\ acWiYe Ued fo[ denV Zill be e[clXded ZiWh one-Za\ gaWeV and cloVel\ moniWoUed ޑ

DemoliWion Wo Wake Slace oXWVide of Whe biUd neVWing VeaVon oU demoliWion Wo be ޑ

SUeceded b\ neVWing biUd VXUYe\. 

CleaUance of YegeWaWion XndeUWaken VenViWiYel\ Wo enVXUe SUoWecWion of an\ UeSWileV and ޑ

an\ neVWing biUdV (deWailed meWhodolog\ VeW oXW in BMEP). 

 PUoWecWiYe fencing aUoXnd all UeWained WUeeV ޑ

 .An\ e[caYaWionV be coYeUed nighWl\ oU a VXiWable eVcaSe UamS Wo SUeYenW enWUaSmenW ޑ

PUoYiVion of Zildlife aUea (log SileV, Zild೴oZeUV, biUd and baW bo[eV, WUeeV and hedging) ޑ

 TUee and hedgeUoZ UeSlacemenW ޑ

coYeU all ނ PUoYiVion of a ConVWUXcWion EnYiUonmenWal ManagemenW Plan (CEMP) ޑ

ShaVeV of conVWUXcWion Wo enVXUe SUoWecWion of on-ViWe and VXUUoXnding enYiUonmenWV. 

managemenW ނ PUoYiVion of a LandVcaSe EnYiUonmenWal ManagemenW Plan (LEMP) ޑ

VWUaWeg\ foU all on-ViWe landVcaSed aUeaV Wo VecXUe long WeUm YalXe. 

269. All of Whe aboYe meaVXUeV aUe oXWlined in Whe BMEP and WhiV Plan can and Zill be

VecXUed b\ condiWion. 

270. WiWh UegaUdV Wo VWag beeWleV Zhich aUe a އSUioUiW\ VSecieVވ and Whe commenWV fUom

DWT, Whe BCP BiodiYeUViW\ OೲiceU haV conೳUmed WhaW VWag beeWle VXUYe\V aUe diೲicXlW aV

gUXbV aUe onl\ foXnd b\ digging XS an aUea. One oSWion iV Wo dig XS WUee VWXmSV WhaW Whe\

ma\ be aVVociaWed ZiWh and UelocaWe. HoZeYeU, Whe main Za\ Wo addUeVV WhiV VSecieV iV b\

Whe cUeaWion of a neZ habiWaW and Whe BMEP cleaUl\ idenWiೳeV 3 log SileV ZiWhin Whe

SUoSoVed Zildlife aUea Wo SUoYide VhelWeUing, hibeUnaWing and foUaging oSSoUWXniWieV foU a

Uange of Zildlife inclXding SWag BeeWleV. FXUWheU Wo WhiV, Whe BMEP VWaWeV; އDXe Wo Whe

legal VWaWXV of SWag BeeWleV, immediaWel\ SUioU Wo Whe ೳUVW VWage of YegeWaWion cleaUance



commencing a dedicaWed ZalkoYeU Zill be XndeUWaken b\ a VXiWabl\ e[SeUienced

EcologiVW. An\ acceVVible deadZood Zill be idenWiೳed. DXUing Whe YegeWaWion cleaUance in

Whe ZinWeU monWhV, WhiV Zill be lefW in ViWX, highlighWed b\ Whe EcologiVW, Wo SUeYenW an\

imSacWV Wo hibeUnaWing Zildlife. DXUing Whe VXbVeTXenW VSUing YegeWaWion cleaUance,

deadZood (boWh aboYe and beloZ gUoXnd) Zill When be caUefXll\ collecWed b\/XndeU Whe

fXll VXSeUYiVion of Whe EcologiVW and UelocaWed Wo Whe locaWion of Whe fXWXUe Wildlife AUea

(Vee SecWion 4.3.1), dXe Wo Whe XVage of deadZood b\ SWag BeeWleV foU egg la\ing. ThiV

Zill When be VXiWabl\ VafegXaUded ZiWh fencing and infoUmaWion Vignage dXUing

conVWUXcWion acWiYiWieV, and incoUSoUaWed inWo Whe SUoSoVed log SileV ZiWhin Whe Wildlife

AUea XSon iWV cUeaWion. ThiV Zill enVXUe Whe SUoWecWion of an\ laUYae WhaW ma\ be SUeVenW,

Zhich can occXS\ VXch habiWaW foU man\ \eaUV SUioU Wo emeUgence aV an adXlW VSecimen

foU bUeeding. DXUing Whe SUe-commencemenW VXUYe\ Whe EcologiVW Zill alVo caWch, b\

hand, an\ adXlW SWag BeeWleV idenWiೳed. TheVe Zill be Slaced in a VXiWable conWaineU and

UeleaVed immediaWel\ inWo Whe UeWained deadZood aUea. The VXSeUYiVing EcologiVW Zill

When Uemain YigilanW dXUing all VXbVeTXenW YegeWaWion cleaUance Wo enVXUe all XncoYeUed

deadZood and an\ adXlW SWag BeeWleV aUe VimilaUl\ SUoWecWedވ. 

271. WhilVW Whe habiWaW loVV on Whe ViWe iV being SaUWiall\ miWigaWed foU on ViWe, fXUWheU oೲ-

ViWe comSenVaWion iV UeTXiUed. ThiV inclXdeV; 

 ASSUo[imaWel\ 932 naWiYe VSecieV ZhiSV Wo be SlanWed aW BeUnaUdV Mead HIPV ViWe ޑ

ASSUo[imaWel\ 500mt of land aW BeUneadV Mead HIPV ViWe Zill be Veeded ZiWh naWiYe ޑ

Zild೴oZeU mi[ 

GUaVVland cXUUenWl\ UegXlaUl\ managed aW BeUneadV Mead Zill enWeU inWo a UedXced ޑ

moZ Uegime 

272. PaUagUaSh 170 of Whe NPPF UefeUV Wo SlanV and deciVionV minimiVing imSacWV on and

SUoYiding neW gainV foU biodiYeUViW\. BiodiYeUViW\ neW gain can be achieYed on-ViWe, oೲ-ViWe

oU WhUoXgh a combinaWion of on-ViWe and oೲ-ViWe meaVXUeV VXch aV habiWaW cUeaWion,

enhancing e[iVWing habiWaW neWZoUkV, VWUeeW WUeeV, VXVWainable dUainage V\VWemV and

inVWalling biUd and baW bo[eV. The folloZing enhancemenW meaVXUeV haYe been

incoUSoUaWed inWo WhiV Vcheme; 

 baW bUickV in Whe neZ bXildingV 10 ޑ

 VZalloZ neVW cXSV ZiWhin eaYeV of SUoSeUWieV 10 ޑ

 VZifW bUickV in neZ SUoSeUWieV 5 ޑ

 A bee bUick in each neZ dZelling ޑ

 A bee SoVW ZiWhin Whe Zildlife aUea ޑ



273. In addiWion Wo Whe on-ViWe enhancemenW meaVXUeV, ecological enhancemenWV Zill be

caUUied oXW ZiWhin Whe HIPV ViWeV (Vee beloZ). Some of WheVe ZoUkV aUe alVo conVideUed Wo

be SaUW of Whe comSenVaWion meaVXUeV foU Whe imSacWV of Whe Vcheme on Whe aUea along

Whe noUWh ZeVWeUn boXndaU\ on Whe aSSlicaWion ViWe. TheVe inclXde; 

 Uegime ވUedXced moZއ CXUUenWl\ UegXlaUl\ managed gUaVVland Zill enWeU inWo a ޑ

 DUainage ZoUkV Zill incUeaVe ZaWeU inXndaWion of e[iVWing Ueed bedV ޑ

 PlanWing of WUeeV ޑ

 NaWiYe Zild೴oZeU Veeding ޑ

274. The SUoSoVed Zildlife aUea along Whe ZeVWeUn boXndaU\ haV been UeYiVed in iWV

lengWh and ZidWh in UeVSonVe Wo Whe conVXlWaWion UeVSonVeV. IW iV noZ 5 meWUeV in ZidWh Wo

Whe UeaU of SUoSeUWieV bXW noZ e[WendV fXll\ along Whe noUWh-ZeVW boXndaU\ and e[WendV

XS Wo 10 meWUeV in ceUWain VecWionV. IW Zill conWain baW bo[eV, log SileV foU VWag beeWleV,

naWiYe hedging and biUd bo[eV. 

275. In WheiU moVW UecenW commenWV, DoUVeW Wildlife TUXVW UefeU Wo Whe XSdaWed Zildlife

aUea VWill noW being of a VXೲicienW ZidWh. HoZeYeU, Whe XSdaWed BMEP haV been

conVideUed b\ Whe BCP BiodiYeUViW\ OೲiceU and iW iV conVideUed WhaW WhiV Zildlife aUea iV

VXೲicienW and WhiV amoXnW of VSace Waken WogeWheU ZiWh Whe oWheU miWigaWion and

comSenVaWion VWUaWegieV iV acceSWable. 

276. PaUagUaSh 175 of Whe NPPF VWaWeV WhaW; 

When deWeUmining Slanning aSSlicaWionV, local Slanning aXWhoUiWieV VhoXld aSSl\ Wheއ

folloZing SUinciSleV: 

(a) if VigniೳcanW haUm Wo biodiYeUViW\ UeVXlWing fUom a deYeloSmenW cannoW be aYoided

(WhUoXgh locaWing on an alWeUnaWiYe ViWe ZiWh leVV haUmfXl imSacWV), adeTXaWel\ miWigaWed,

oU, aV a laVW UeVoUW, comSenVaWed foU, When Slanning SeUmiVVion VhoXld be UefXVed; 

(c) deYeloSmenW UeVXlWing in Whe loVV oU deWeUioUaWion of iUUeSlaceable habiWaWV (VXch aV

ancienW Zoodland and ancienW oU YeWeUan WUeeV) VhoXld be UefXVed, XnleVV WheUe aUe

Zholl\ e[ceSWional UeaVonV and a VXiWable comSenVaWion VWUaWeg\ e[iVWV; and 

(d) deYeloSmenW ZhoVe SUimaU\ objecWiYe iV Wo conVeUYe oU enhance biodiYeUViW\ VhoXld

be VXSSoUWed; Zhile oSSoUWXniWieV Wo incoUSoUaWe biodiYeUViW\ imSUoYemenWV in and

aUoXnd deYeloSmenWV VhoXld be encoXUaged, eVSeciall\ ZheUe WhiV can VecXUe

meaVXUable neW gainV foU biodiYeUViW\ޕ..

277. DoUVeW Wildlife TUXVW, in WheiU commenWV make UefeUence Wo enVXUing VafegXaUding iV

cleaUl\ in Slace foU neVWing biUdV in WUeeV Wo be felled, aV Zell aV foU UooVWing baWV in Whe



bXildingV Wo be demoliVhed. The emeUgence VXUYe\V XndeUWaken on Whe bXildingV did noW

idenWif\ an\ baWV; hoZeYeU 4 WUeeV ZeUe idenWiೳed ZiWh loZ SoWenWial foU UooVWing baWV.

The BMEP in SaUagUaSh 4.2.6 VWaWeV WhaW all maWXUe and SaUW maWXUe WUeeV WhaW UeTXiUe

UemoYal Zill be VofW felled aV SeU Whe beVW SUacWice gXidelineV aVVociaWed ZiWh Whe

SUoWecWion of baWV. If eYidence of baWV iV idenWiೳed dXUing WhiV SUoceVV, a PhaVe II BaW

SXUYe\ Zill be XndeUWaken and if neceVVaU\ an EPSL fUom NaWXUal England ZoXld be

aSSlied foU. In WeUmV of demoliWion, WhiV VhoXld aV faU aV SoVVible be limiWed Wo oXWVide of

Whe biUd neVWing VeaVon and if WhiV iV noW SoVVible, a PhaVe II NeVWing BiUd VXUYe\ mXVW be

XndeUWaken SUioU Wo demoliWion. The BMEP noZ UefeUV Wo a 5 meWUe bXೲeU ]one aUoXnd

an\ acWiYe neVWV aV VXggeVWed b\ DWT. VegeWaWion cleaUance Zill Wake Slace beWZeen

NoYembeU and FebUXaU\ Wo aYoid Whe biUd neVWing VeaVon and if WhiV iV noW all SoVVible, a

neVWing biUd VXUYe\ ZoXld be XndeUWaken SUioU Wo an\ cleaUance occXUUing and a 5 meWUeV

bXೲeU ZoXld be in Slace XnWil Whe chickV haYe ೴edged and Whe neVW iV no longeU acWiYe. 

278. FXUWheU Wo VcUXWin\ of Whe SUoSoValV b\ Whe BCP BiodiYeUViW\ PUojecW OೲiceU Vince

Whe SUeYioXV FebUXaU\ 2020 CommiWWee UeVolXWion, iW iV conVideUed WhaW WhiV SUoSoVal

doeV noW UeVXlW in haYing an adYeUVe imSacW Wo biodiYeUViW\. The Vcheme incoUSoUaWeV

adeTXaWe miWigaWion and comSenVaWion meaVXUeV haYing UegaUd Wo Whe loVV of WUeeV,

hedgeUoZV and Whe e[iVWing aUea of gaUden land ZiWhin Whe ViWe. The deYeloSmenW doeV

noW UeVXlW in Whe loVV of iUUeSlaceable habiWaWV and biodiYeUViW\ imSUoYemenWV aUe

inWegUaWed inWo Whe Vcheme aV oXWlined in SUeYioXV SaUagUaShV. WiWh UegaUdV Wo Whe long

WeUm managemenW of Whe Zildlife aUea and Whe commenWV made b\ DoUVeW Wildlife TUXVW

in WheiU moVW UecenW UeVSonVe, a LandVcaSe EnYiUonmenWal ManagemenW Plan Zill be

VecXUed b\ condiWion Zhich Zill SUoYide a managemenW VWUaWeg\ foU all on-ViWe

landVcaSed aUea Wo VecXUe WheiU long WeUm YalXe. IW iV conVideUed Wo be comSlianW ZiWh

Polic\ ME1 of Whe CoUe SWUaWeg\. 

279. YoXU BCP BiodiYeUViW\ PUojecW OೲiceU haV caUefXll\ looked aW WhiV MiWigaWion and

EnhancemenW Plan and Whe\ conVideU iW Wo be acceSWable. IW iV conVideUed WhaW ZiWh Whe

UeYiVed BMEP VecXUed WhUoXgh condiWion, Whe SUinciSleV VeW oXW in SaUagUaSh 175 of Whe

NPPF aUe meW. ThiV BMEP Zill be VecXUed b\ condiWion.ތ

24. OR2 adYiVed Whe CommiWWee on Whe imSacW of Whe deYeloSmenW XSon UeVidenWV in TZ\nham Road,

aVVeVVing iW aV acceSWable and Solic\-comSlianW. IW VWaWed: 

 ReVidenWial AmeniWieVދ

211. Polic\ HE2 އDeVign of NeZ DeYeloSmenWވ VWaWeV; އDeYeloSmenW Zill be SeUmiWWed if iW

iV comSaWible ZiWh oU imSUoYeV iWV VXUUoXndingV in: UelaWionVhiS Wo neaUb\ SUoSeUWieV

inclXding minimiVing geneUal diVWXUbance Wo ameniW\ވ. 

212. Being a WoZn cenWUe bUoZnೳeld ViWe, Whe SUoSoVed deYeloSmenW Zill cUeaWe neZ bXilW

UelaWionVhiSV ZiWh Whe VXUUoXnding UeVidenWial SUoSeUWieV. TZ\nham AYenXe lieV Wo Whe

noUWh ZeVW of Whe ViWe and WheUe iV cXUUenWl\ a bXೲeU beWZeen Whe UeaU gaUdenV of WheVe

dZellingV and Whe e[iVWing caU SaUk. AV VXch, Whe oXWlook fUom Whe UeaU of SUoSeUWieV iV

encloVed and UelaWiYel\ TXieW giYen WheiU SUo[imiW\ Wo BaUgaWeV and Whe WoZn cenWUe. ThiV

aUea foUmed SaUW of Whe UeaU gaUdenV of Whe YillaV along BaUUack Road, NoވV 43 47 ނ and



iV cXUUenWl\ oYeUgUoZn ZiWh VhUXb and a nXmbeU of WUeeV bXW oೲeUV a diVWincW VeSaUaWion

beWZeen Whe UeVidenWial dZellingV and Whe caU SaUk and ZideU foUmeU Police SWaWion ViWe.

213. The SUoSoVed deYeloSmenW Zill change WhiV UelaWionVhiS and Whe oXWlook beWZeen

Whe ViWeV. The SUoSoVed la\oXW VeeV WZo VeWV of WeUUaced dZellingV along WhiV noUWheUn

boXndaU\ and XniWV 9 Wo 13 aW UighW angleV Wo Whe boXndaU\ ZiWh Whe SUoSeUWieV aW No 19

and No 21 TZ\nham AYenXe. TheUe iV a diVWance of aSSUo[imaWel\ 27 - 31 meWUeV

beWZeen Whe e[iVWing SUoSeUWieV and Whe UeaU of Whe neZ dZellingV and a 5 Wo 10 meWUe

ecological landVcaSed bXೲeU along WhiV boXndaU\. TheUefoUe, noWZiWhVWanding Whe WoZn

cenWUe locaWion, Whe Vcheme haV VecXUed VXbXUban bXilding-Wo-bXilding diVWanceV and

WheUeb\ UeWainV acceSWable SUiYac\ Wo neighboXUV in TZ\nham AYenXe. The UemoYal of

one XniW in oUdeU Wo incUeaVe Whe ecological coUUidoU haV alVo imSUoYed Whe UelaWionVhiS

beWZeen SUoSoVed UniW 9 and No 19. 

214. ThiV bXilW UelaWionVhiS iV conVideUed Wo be acceSWable in WhiV WoZn cenWUe localiW\ and

iW iV noWed Whe SUoSeUWieV on Whe ZeVWeUn Vide of TZ\nham AYenXe haYe a VimilaU back Wo

back bXilW UelaWionVhiS ZiWh WhoVe on SWoXU Road. UniWV 1 Wo 8 aUe 2-VWoUe\ SUoSeUWieV

meaVXUing 8.2m and 8.6 in heighW ZiWh VWandaUd ೳUVW ೴ooU ZindoZV aW ೳUVW ೴ooU leYel on

WheiU UeaU facadeV. ThiV ZoXld UeVXlW in a W\Sical UeVidenWial UelaWionVhiS of Whe UeaU of Whe

SUoSoVed 2-VWoUe\ dZellingV facing Whe UeaU of e[iVWing Vingle- and 2-VWoUe\ dZellingV on

TZ\nham AYenXe oYeU a diVWance in e[ceVV of 20m. ThiV iV a common aUUangemenW Veen

acUoVV Whe WoZn and iV acceSWable. BeaUing in mind Whe WoZn cenWUe locaWion and Whe

emShaViV on incUeaVed denViW\ foU Whe ViWe in adoSWed SolicieV, achieYing WhiV UelaWionVhiS

VhoZn iV a VigniೳcanW beneೳW foU neighboXUing SUoSeUWieV. IW iV conVideUed WhaW Whe la\oXW

of Whe deYeloSmenW haV Slainl\ meW Whe WeVW in Polic\ HE2 Wo minimiVe Whe imSacW on

UeVidenWial SUoSeUWieV VXUUoXnding Whe ViWe. 

215. The UedeYeloSmenW of WhiV ViWe Zill UeVXlW in changeV Wo Whe naWXUe and leYelV of

acWiYiW\ eaVW of Whe TZ\nham AYenXe SUoSeUWieVވ UeaU boXndaUieV. The addiWional bXilW

foUm cloVeU Wo WheVe UeaU boXndaUieV and Whe loVV of Vome WUeeV and YegeWaWion UeVXlW in

changeV Wo Whe enYiUonmenW. HoZeYeU, Whe ViWe iV allocaWed in XndeU Polic\ CH1 foU high

denViW\ UeVidenWial deYeloSmenW and iW iV acceSWable foU UeVidenWial deYeloSmenW Wo adjoin

e[iVWing dZellingV aV WhiV iV Whe SaWWeUn of UeVidenWial deYeloSmenW acUoVV Whe WoZn.

OUdinaU\ UeVidenWial occXSaWion of a dZellinghoXVe iV acceSWable adjoining an e[iVWing

dZelling. The SUoSoVal haV had UegaUd Wo Whe UeVXlWing UelaWionVhiSV and Whe SUoSoVed

la\oXW and deVign of Whe SUoSeUWieV and WheiU VeSaUaWion fUom e[iVWing SUoSeUWieV noWed iV

conVideUed Wo minimiVe fXWXUe diVWXUbance Wo ameniW\, Waking accoXnW of WhiV XUban WoZn

cenWUe locaWion, WheUeb\ comSl\ing ZiWh Polic\ HE2.ތ

25. The CommiWWee conVideUed Whe SUoSoVed deYeloSmenW aW iWV meeWing on 26 NoYembeU 2020, Zhich

ZaV held UemoWel\ becaXVe of Whe Sandemic. MembeUV had UeceiYed OR2 in adYance, Zhich inclXded 

inWeU alia Whe conVXlWaWion UeVSonVeV b\ NaWXUal England, Whe Wildlife TUXVW and NET on Whe iVVXe of

Whe ecological coUUidoU. The meeWing began ZiWh a SUeVenWaWion b\ MV MaZdVle\, Zhich inclXded

ShoWogUaShV of Whe oXWlook fUom Whe ClaimanWވV SUoSeUW\. MembeUV of Whe SXblic ZeUe noW SeUmiWWed Wo

VSeak, bXW ZeUe alloZed Wo VXbmiW ZUiWWen UeSUeVenWaWionV, foU oU againVW Whe SUoSoVal, WhaW ZeUe Uead

oXW b\ Whe CleUk. TheVe inclXded a VWaWemenW b\ an objecWoU, John PendUill, Zhich aVked Whe CommiWWee

Wo acceSW Whe UecommendaWionV of NET and Whe Wildlife TUXVW, in SUefeUence Wo WhoVe of iWV



BiodiYeUViW\ PUojecW OೲiceU and Slanning oೲiceU, and imSoVe a condiWion UeTXiUing Whe ecological

coUUidoU Wo be aW leaVW 10m Zide along iWV Zhole lengWh. 

26. The ChaiU When gaYe CoXncilloUV Whe oSSoUWXniW\ Wo aVk TXeVWionV of Whe oೲiceUV. MU HodgeV

adYiVed Whe CommiWWee aV folloZV: 

CoXncilloU HilliaUd menWioned Whe UefeUenceV Wo Whe UemedieV VXggeVWed in Wheދ

UeSUeVenWaWionV and Whe\ [Vic] a nXmbeU of WhoVe UefeU Wo a 12 m bXೲeU oU baUUieU oU

Zildlife aUea hoZeYeU deVcUibed. ޕiWވV jXVW Wo conೳUm Whe SoinW WhaW Ze aUe SUeVenWing

oXU aSSlicaWion aV VhoZn on Whe VXbmiWWed SlanV and Whe commiWWee needV Wo deWeUmine

WhaW on iWV meUiWV. The Vcheme doeVnވW inclXde a 12 m baUUieU and bXೲeU and Wo inclXde a

bXೲeU ZiWh in facW go WhUoXgh SaUW of Whe dZellingV WhaW \oX can Vee on Whe SlanV in fUonW

of \oX aW WhiV SoinW in Wime; Vo in eೲecW WhaWވV noW Whe Vcheme \oXވUe looking aW and Wo

imSoVe WhaW condiWion ZoXld be conWUaU\ Wo Whe Slan WhaW \oXވUe looking aW Vo \oX haYe Wo

deWeUmine ZheWheU Whe aSSlicaWionވV eiWheU acceSWable aV iW iV. YoX canވW haYe a condiWion

Wo Va\ WheUe iV a 12m bXೲeU becaXVe in eೲecW WheUe iV a hoXVe in Whe middle of WhaW 12m

bXೲeU; Vo Wo needV Wo be deWeUmined eiWheU Za\ on iWV meUiWV. ChaiU, I hoSe WhaWވV cleaU. 

ChaiU: AbVolXWel\ cleaU Whank \oX MU HodgeV.ތ

27. The ChaiU When oSened Whe debaWe. CoXncilloU Hall indicaWed WhaW he VXSSoUWed Whe objecWionV Wo

Whe deYeloSmenW and Vaid: 

I ZoXld like Wo make a SUoSoVal ChaiUman, afWeU Whe ViWe YiViW iW became cleaU WhaW Wheދ

DWT Zildlife coUUidoU ZaV needed. I belieYe WhiV coXld be incoUSoUaWed iW ZoXld mean a

UeconೳgXUaWion of a feZ hoXVeV bXW iW iV VWill YeU\ SoVVible. So MU ChaiUman, aV a local

coXncilloU ma\ I make a SUoSoVal WhaW Ze gUanW Slanning SeUmiVVion SUoYiding a

condiWion UeTXiUing Whe Zildlife coUUidoU aUea Wo meaVXUe aW leaVW 12m ZidWh WhUoXghoXW

in accoUdance ZiWh Whe DoUVeW Wildlife UecommendaWionV, alVo Wo inclXde Whe SlanWing of

maWXUe WUeeV. If WhiV iV noW acceSWable b\ Whe deYeloSeU iW VhoXld be UefXVed.ތ

28. The ChaiU UeVSonded aV folloZV: 

I am going Wo UefeU back Wo SoShie on WhiV becaXVe m\ XndeUVWanding iV WhaW Ze aUe ..ޕދ

dealing ZiWh Whe aSSlicaWion in fUonW of XV Woda\ aV a Slanning ޕޕWo VWaUW changing Whe

Slanning aSSlicaWion WhaW iV in fUonW of XV, Whe VWUiS WhaW iV oೲeUed iV ZhaW Ze aUe dealing

ZiWh XV Woda\, if WhiV iV noW VaWiVfacWoU\ Wo membeUV, When iW Zill be foU membeUV Wo UefXVe

WhiV aSSlicaWion. SoShie coXld \oX conೳUm WhaW WhiV iV Whe coUUecW XndeUVWanding SleaVe?ތ

29. MV MaZdVle\ conೳUmed WhaW Whe ChaiUވV adYice ZaV coUUecW and added: 

YoX haYe Wo make a deciVion on ZhaW iV in fUonW of \oX and Ze cannoW SXW condiWionV onދ

iW Wo make WhoVe VoUWV of changeV.ތ

30. In Whe lighW of WhiV adYice, CoXncilloU Hall When SUoSoVed WhaW Slanning SeUmiVVion foU Whe

SUoSoVed deYeloSmenW be UefXVed. HiV moWion ZaV Veconded b\ CoXncilloU McCoUmack. OWheU

CoXncilloUV e[SUeVVed VXSSoUW foU Whe deYeloSmenW. AW Whe end of Whe meeWing, Whe CommiWWee YoWed in

faYoXU of gUanWing SeUmiVVion foU Whe SUoSoVed deYeloSmenW b\ 9 YoWeV Wo 1, ZiWh 1 abVWenWion. 



31. The gUanW of fXll Slanning SeUmiVVion, VXbjecW Wo condiWionV, ZaV ೳnall\ iVVXed on 4 NoYembeU

2021. 

LHJDO SULQFLSOHV 

JXGLFLDO UHYLHZ 

32. In a claim foU jXdicial UeYieZ, Whe ClaimanW mXVW eVWabliVh a SXblic laZ eUUoU on Whe SaUW of Whe

deciVion-makeU. The e[eUciVe of Slanning jXdgmenW and Whe Zeighing of Whe YaUioXV iVVXeV aUe maWWeUV

foU Whe deciVion-makeU and noW foU Whe CoXUW: Seddon PUoSeUWieV LWd Y SecUeWaU\ of SWaWe foU Whe

EnYiUonmenW (1981) 42 P & CR 26. A legal challenge iV noW an oSSoUWXniW\ foU a UeYieZ of Whe Slanning

meUiWV: NeZVmiWh Y SecUeWaU\ of SWaWe foU Whe EnYiUonmenW, TUanVSoUW and Whe RegionV [2001] EWHC

74 (Admin). 

TKH GHYHORSPHQW SODQ DQG PDWHULDO FRQVLGHUDWLRQV 

33. SecWion 70(2) of Whe ToZn and CoXnWU\ Planning AcW 1990 (ދTCPA 1990ތ) SUoYideV WhaW Whe

deciVion-makeU Vhall haYe UegaUd Wo Whe SUoYiVionV of Whe deYeloSmenW Slan, Vo faU aV maWeUial Wo Whe

aSSlicaWion. SecWion 38(6) of Whe Planning and ComSXlVoU\ PXUchaVe AcW (ދPCPA 2004ތ) SUoYideV: 

If UegaUd iV Wo be had Wo Whe deYeloSmenW Slan foU Whe SXUSoVe of an\ deWeUminaWion Woދ

be made XndeU Whe Slanning AcWV, Whe deWeUminaWion mXVW be made in accoUdance ZiWh

Whe Slan XnleVV maWeUial conVideUaWionV indicaWe oWheUZiVe.ތ 

CRQGLWLRQV 

34. A local Slanning aXWhoUiW\ iV enWiWled Wo gUanW Slanning SeUmiVVion ދVXbjecW Wo VXch condiWionV aV iW

WhinkV ೳWތ: VecWion 70(1)(a) TCPA 1990. 

35. The legal limiWaWionV on Whe SoZeU Wo imSoVe condiWionV (Whe Vo-called NeZbXU\ WeVWV), ZeUe VeW

oXW in NeZbXU\ Y SecUeWaU\ of SWaWe foU Whe EnYiUonmenW (1978) 1 WLR 124, SeU ViVcoXnW DilhoUne aW

599H: 

\IW folloZV WhaW Whe condiWionV imSoVed mXVW be foU a Slanning SXUSoVe and noW foU anދ

XlWeUioU one, and WhaW Whe\ mXVW faiUl\ and UeaVonabl\ UelaWe Wo Whe deYeloSmenW

SeUmiWWed. AlVo Whe\ mXVW noW be Vo XnUeaVonable WhaW no UeaVonable Slanning aXWhoUiW\

coXld haYe imSoVed Whem: Vee AVVociaWed PUoYincial PicWXUe HoXVeV LWd Y WedneVbXU\

CoUSoUaWion [1948] 1 KB 223ތ.ޕ

36. In R (HolboUn SWXdioV LimiWed) Y LB Hackne\ [2017] EWHC 2823 (Admin), John HoZell QC, ViWWing

aV a DeSXW\ High CoXUW JXdge, conVideUed Whe ciUcXmVWanceV in Zhich Slanning SeUmiVVion ma\ be

gUanWed foU a deYeloSmenW oWheU Whan WhaW foU Zhich an aSSlicaWion ZaV iniWiall\ made. He Vaid: 

MU WalWon alVo VXbmiWWed WhaW WheUe ZaV no UeTXiUemenW Wo noWif\ HolboUn SWXdioV .63ދ

of Whe amendmenWV Wo Whe aSSlicaWion. BXW HolboUn SWXdioV ZaV able in an\ eYenW Wo

make ZUiWWen and oUal UeSUeVenWaWionV on Whe amended Vcheme. The baVemenW ZaV

VXiWable foU a Zide Uange of XVeV inclXding VWXdioV. The ReSoUW VWaWed WhaW ދWhe aSSlicanW

had demonVWUaWed WhaW oWheU cXlWXUal indXVWUieV haYe e[SUeVVed an inWeUeVW Wo occXS\ Whe

VSaceތ and Whe SXb-CommiWWee conclXded WhaW Whe baVemenW ೴ooUVSace ZoXld be XVable



aV SUoSoVed. MU BUenneU had noW e[Slained ZhaW addiWional SoinWV he ZoXld haYe ZanWed

Wo haYe made.

(ii) In ZhaW ciUcXmVWanceV Slanning SeUmiVVion ma\ be gUanWed foU a deYeloSmenW oWheU

Whan WhaW foU Zhich an aSSlicaWion ZaV iniWiall\ made and Whe WeVW oU WeVWV Zhich Whe coXUW

VhoXld aSSl\ Zhen UeYieZing Whe legaliW\ of Whe gUanW of VXch a SeUmiVVion 

64. In m\ jXdgmenW iW iV neceVVaU\ Wo diVWingXiVh Whe VXbVWanWiYe and Whe SUocedXUal

conVWUainWV on Whe SoZeU of a local Slanning aXWhoUiW\ Wo gUanW Slanning SeUmiVVion foU a

deYeloSmenW oWheU Whan WhaW foU Zhich an aSSlicaWion ZaV oUiginall\ made. 

65. TheUe aUe WhUee Za\V in Zhich a Slanning SeUmiVVion ma\ be gUanWed foU VXch a

deYeloSmenW: Whe iniWial aSSlicaWion ma\ iWVelf be amended; SeUmiVVion ma\ be gUanWed

onl\ foU SaUW of Whe deYeloSmenW aSSlied foU; and SeUmiVVion ma\ be gUanWed VXbjecW Wo a

condiWion WhaW modiೳeV Whe deYeloSmenW aSSlied foU. QXiWe aSaUW fUom an\ UeTXiUemenWV

foU noWiೳcaWion and conVXlWaWion, WheUe aUe VXbVWanWiYe limiWaWionV on Whe changeV WhaW

can be eೲecWed b\ VXch meWhodV. TheVe limiWaWionV haYe been YaUioXVl\ deVcUibed bXW

Whe\ aUe all conceUned ZiWh ZheWheU Whe UeVXlW iV Whe gUanW of SeUmiVVion foU a

deYeloSmenW WhaW iV in VXbVWance VomeWhing diೲeUenW fUom WhaW foU Zhich Whe aSSlicaWion

ZaV iniWiall\ made. ThaW iV becaXVe Whe legiVlaWion onl\ giYeV SoZeU Wo local Slanning

aXWhoUiWieV Wo deWeUmine Whe aSSlicaWion deVcUibing Whe deYeloSmenW foU Zhich

SeUmiVVion iV VoXghW Zhich ZaV made Wo Whem in Whe SUeVcUibed foUm and manneU: Vee

SaUagUaShV [8]-[12] and [20] aboYe [FN2 See alVo VecWion 77(1) and (4)(a), and VecWion

79(1) and (4)(a) of Whe 1990 AcW]. 

66. AlWhoXgh Whe UeleYanW legiVlaWion conWainV no SUoYiVion SeUmiWWing Whe amendmenW of

an aSSlicaWion foU Slanning SeUmiVVion, coXUWV haYe UecogniVed WhaW amendmenWV Wo VXch

aSSlicaWionV ma\ be made. IniWiall\ Whe ASSellaWe CommiWWee Vo held in Whe conWe[W of an

aSSlicaWion foU Whe aSSUoYal of UeVeUYed maWWeUV WhaW did noW UeTXiUe SXblic conVXlWaWion:

Vee InYeUcl\de DiVWUicW CoXncil Y LoUd AdYocaWe (1981) 43 P&CR 375 SeU LoUd KeiWh aW

S397. SXbVeTXenWl\ iW ZaV held WhaW iW ZaV alVo SoVVible Wo amend an aSSlicaWion foU

Slanning SeUmiVVion, aV iW ZoXld noW be in Whe SXblic inWeUeVW Wo deWeU deYeloSeUV fUom

being UeceSWiYe Wo VenVible SUoSoValV foU change, alWhoXgh Whe change mighW be Vo

VXbVWanWial WhaW iW ZoXld be imSeUmiVVible eYen if WheUe ZaV conVXlWaWion aboXW iW: Vee 

BUiWiVh TelecommXnicaWionV Plc Y GloXceVWeU CiW\ CoXncil [2001] EWHC Admin 1001,

[2002] 2 P&CR 33, SeU EliaV J aW [33]-[37]. The VXbVWanWiYe limiWaWion on Whe naWXUe of Whe

changeV WhaW ma\ be made b\ an amendmenW aSSeaUV Wo be ZheWheU Whe change

SUoSoVed iV VXbVWanWial oU ZheWheU Whe deYeloSmenW SUoSoVed iV noW in VXbVWance WhaW

Zhich ZaV oUiginall\ aSSlied foU, ZheWheU oU noW oWheUV haYe been conVXlWed aboXW Whe

change: Vee BUiWiVh TelecommXnicaWionV Plc Y GloXceVWeU CiW\ CoXncil VXSUa aW [38]-[40]; 

BUeckland DiVWUicW CoXncil Y SecUeWaU\ of SWaWe foU Whe EnYiUonmenW (1993) 65 P&CR 34

aW S41. 

67. A Slanning aXWhoUiW\ alVo haV SoZeU Wo gUanW Slanning SeUmiVVion foU SaUW of Whe

deYeloSmenW aSSlied foU XndeU VecWion 70(1)(a) of Whe 1990 AcW and Wo UefXVe SeUmiVVion

foU anoWheU SaUW XndeU VecWion 70(1)(b) ZheUe VXch SaUWV aUe VeSaUaWe and diYiVible: Vee



VecWion 70(1) (TXoWed in SaUagUaSh [19] aboYe), KenW CoXnW\ CoXncil Y SecUeWaU\ of SWaWe

of SWaWe foU Whe EnYiUonmenW (1977) 33 P&CR 70 aW SS76-77. In VXch a caVe Whe

deYeloSmenW foU Zhich SeUmiVVion iV gUanWed iV Whe Vame aV WhaW in SaUW of Whe

aSSlicaWion bXW WheUe UemainV a TXeVWion (aSaUW fUom one aboXW conVXlWaWion aboXW VXch a

SaUWial gUanW) ZheWheU Whe SeUmiVVion ZoXld be foU a deYeloSmenW WhaW ZoXld be

VXbVWanWiall\ oU VigniೳcanWl\ diೲeUenW in iWV conWe[W fUom WhaW Zhich Whe aSSlicaWion

enYiVaged: cf BeUnaUd WheaWcUofW LimiWed Y SecUeWaU\ of SWaWe foU Whe EnYiUonmenW VXSUa

aW S240, JohnVon Y SecUeWaU\ of SWaWe foU CommXniWieV and Local GoYeUnmenW [2007]

EWHC 1839 (Admin) aW [25]. 

68. A local Slanning aXWhoUiW\ alVo haV SoZeU Wo gUanW Slanning SeUmiVVion on an

aSSlicaWion VXbjecW Wo condiWionV: Vee VecWion 70(1)(a) of Whe 1990 AcW (TXoWed in

SaUagUaSh [19] aboYe). SXch a condiWion ma\ haYe Whe eೲecW of modif\ing Whe

deYeloSmenW aSSlied foU, ZheWheU b\ limiWing oU enlaUging iW oU b\ changing iWV naWXUe Wo

Vome e[WenW. The Vo-called WheaWcUofW SUinciSle iV WhaW Whe UeVXlW of imSoVing VXch a

condiWion mXVW noW be a deYeloSmenW Zhich in VXbVWance iV noW WhaW Zhich ZaV aSSlied

foU: Vee BeUnaUd WheaWcUofW LimiWed Y SecUeWaU\ of SWaWe foU Whe EnYiUonmenW VXSUa aW

SS240-1. ThXV on an aSSlicaWion foU Slanning SeUmiVVion ZiWhoXW comSl\ing ZiWh

condiWionV VXbjecW Wo Zhich a SUeYioXV Slanning SeUmiVVion iV gUanWed XndeU VecWion 73

of Whe 1990 AcW, Whe aXWhoUiW\ ma\ imSoVe diೲeUenW condiWionV bXW onl\ if Whe\ aUe

condiWionV Zhich coXld laZfXll\ haYe been imSoVed on Whe oUiginal Slanning SeUmiVVion

in Whe VenVe WhaW Whe\ do noW amoXnW Wo a fXndamenWal alWeUaWion of Whe SUoSoVal SXW

foUZaUd in Whe oUiginal aSSlicaWion: Vee R Y CoYenWU\ CiW\ CoXncil e[ S AUUoZcUofW [2001]

PLCR 7 SeU SXlliYan LJ aW [29] and [33]; R (WeW FiniVhing WoUkV LimiWed) Y TaXnWon

Deane DiVWUicW CoXncil VXSUa SeU Singh J aW [42] and [45]-[48]. 

69. TheVe caVeV on VecWion 73 of Whe 1990 AcW illXVWUaWe Whe VXbVWanWiYe limiWaWion on Whe

e[WenW Wo Zhich Slanning SeUmiVVion ma\ be gUanWed oWheU Whan foU Whe deYeloSmenW foU

Zhich Whe aSSlicaWion foU Slanning SeUmiVVion ZaV iniWiall\ made. The limiWaWion aSSlieV

eYen WhoXgh aSSlicaWionV foU Slanning SeUmiVVion XndeU WhaW VecWion UeTXiUe noWiೳcaWion

and SXbliciW\: Vee SaUagUaShV [10], [15] and [16] aboYe. 

70. TheUe aUe, hoZeYeU, alVo SUocedXUal conVWUainWV on gUanWing Slanning SeUmiVVion foU

a deYeloSmenW oWheU Whan WhaW foU Zhich an aSSlicaWion ZaV oUiginall\ made. ASSlicaWionV

foU Slanning SeUmiVVion haYe Wo be noWiೳed Wo oZneUV of Whe land (oWheU Whan Whe

aSSlicanW) and Wo be SXbliciVed and an\ UeSUeVenWaWionV dXl\ made aV a UeVXlW haYe Wo be

Waken inWo accoXnW Zhen a local Slanning aXWhoUiW\ deWeUmineV an aSSlicaWion: Vee

SaUagUaShV [13] Wo [17] and [18]. The aSSlicaWion ma\ noW be enWeUWained XnleVV Whe

UeTXiUemenWV foU noWiೳcaWion of, and SXbliciW\ aboXW, Whe aSSlicaWion haYe been comSlied

ZiWh: Vee SaUagUaShV [17] and [20] aboYe. IW iV Velf-eYidenW WhaW an\ VXbVeTXenW

amendmenW Wo an aSSlicaWion oU Whe imSoViWion of a condiWion WhaW haV Whe eೲecW WhaW Whe

SeUmiVVion iV gUanWed foU a deYeloSmenW Zhich iV noW WhaW foU Zhich Whe aSSlicaWion ZaV

made ma\ deSUiYe WhoVe noWiೳed and Whe SXblic of Whe oSSoUWXniW\ Wo make

UeSUeVenWaWionV WhaW Whe VWaWXWoU\ Vcheme UeTXiUeV Whem Wo be giYen in UelaWion Wo Whe

aSSlicaWion if iW iV Wo be enWeUWained and deWeUmined.ތ



37. John HoZell QC ZenW on Wo hold, aW [71] Wo [73], WhaW Whe VXbVWanWiYe and Whe SUocedXUal

conVWUainWV on deSaUWing fUom Whe aSSlicaWion oUiginall\ made ZeUe VeSaUaWe fUom one anoWheU and

WhaW FoUbeV J. had eUUed Zhen he con೴aWed Whem in BeUnaUd WheaWcUofW LWd Y SecUeWaU\ of SWaWe foU

Whe EnYiUonmenW (1982) 43 P & CR 233. He obVeUYed WhaW a libeUal aSSUoach WoZaUdV changeV Wo an

aSSlicaWion ma\ enable Slanning SeUmiVVion Wo be gUanWed ZiWhoXW Whe need foU a neZ aSSlicaWion Wo

be made and ZiWhoXW fXUWheU dela\ and coVWV of Whe aSSlicanW. HoZeYeU, a Uela[ed aSSUoach ZoXld

VXbYeUW Whe UeTXiUemenWV of Whe neceVVaU\ noWiೳcaWion and conVXlWaWion SUocedXUeV. 

38. WheaWcUofW ZaV a caVe conceUning an aSSlicaWion foU oXWline UaWheU Whan fXll Slanning SeUmiVVion

ZheUe Whe aSSlicanW had SXW foUZaUd an alWeUnaWiYe SUoSoVal aW Whe inTXiU\ foU 250 dZellingV on 25

acUeV, Whe oUiginal aSSlicaWion haYing been foU 420 dZellingV on 35 acUeV, Wo be conVideUed onl\ if Whe

Vcale of Whe deYeloSmenW ZaV deemed cUiWical Wo deWeUminaWion of Whe aSSlicaWion. FoUbeV J. held, aW

239: 

a condiWion Whe eೲecW of Zhich iV Wo alloZ Whe deYeloSmenW bXW Zhich amoXnWV Wo a ..ޕދ

UedXcWion on WhaW SUoSoVed in Whe aSSlicaWion can legiWimaWel\ be imSoVed Vo long aV iW

doeV noW alWeU Whe VXbVWance of Whe deYeloSmenW foU Zhich SeUmiVVion ZaV aSSlied foUތ.ޕ

39. FoUbeV J. added aW 241: 

iV Whe eೲecW of Whe condiWional Slanning SeUmiVVion Wo alloZޕ The WUXe WeVW iV.ޕދ

deYeloSmenW WhaW iV in VXbVWance noW WhaW Zhich ZaV aSSlied foU? Of coXUVe, in deciding

ZheWheU oU noW WheUe iV a VXbVWanWial diೲeUence Whe local Slanning aXWhoUiW\ oU Whe

SecUeWaU\ of SWaWe Zill be e[eUciVing a jXdgmenW, and a jXdgmenW ZiWh Zhich Whe coXUWV

Zill noW oUdinaUil\ inWeUfeUe XnleVV iW iV manifeVWl\ XnUeaVonabl\ e[eUciVedތ.ޕ

40. I haYe been UefeUUed Wo a nXmbeU of caVeV aSSl\ing Whe WheaWcUofW WeVW, inclXding Whe folloZing

caVeV. 

41. In BUeckland DiVWUicW CoXncil Y SecUeWaU\ of SWaWe foU Whe EnYiUonmenW and Hill (1993) 65 P & CR

34, Widdicombe J. aSSlied Whe WheaWcUofW WeVW in Whe conWe[W of an aSSlicaWion foU fXll Slanning

SeUmiVVion. ASSl\ing Whe WedneVbXU\ VWandaUd, he foXnd WhaW Whe deciVion-makeU had acWed

XnUeaVonabl\ in deciding WhaW a SUoSoVed condiWion ZoXld noW fXndamenWall\ change Whe aSSlicaWion

aV VXbmiWWed. ThiV ZaV becaXVe Whe condiWion ZoXld haYe incUeaVed Whe Vi]e of Whe SUoSoVed

deYeloSmenW b\ an addiWional 50%. 

42. In SecUeWaU\ of SWaWe foU CommXniWieV and Local GoYeUnmenW Y IoannoX [2014] EWCA CiY 1432,

OXVele\ J. aSSlied Whe WheaWcUofW WeVW and conclXded WhaW a UedXcWion in Whe nXmbeU of ೴aWV in a

deYeloSmenW fUom ೳYe Wo WhUee, aV SUoSoVed b\ Whe oZneU, ZaV ދan aSSlicaWion foU a cleaUl\ diೲeUenW

Slanning SeUmiVVion in Whe conWe[W of Whe deemed aSSlicaWionތ on Zhich moUe Whan one YieZ ZaV

SoVVible (ciWed aW [15]). HoZeYeU, Whe CoXUW of ASSeal held WhaW, aV iW ZaV an enfoUcemenW caVe, Whe 

WheaWcUofW WeVW ZaV noW aSSlicable. 

43. In R Y Rochdale M.B.C, E[ P. TeZ and OWheUV [2000] EnY LR 1, SXlliYan J., in Whe conWe[W of an

aSSlicaWion foU oXWline Slanning SeUmiVVion foU a bXVineVV SaUk, Vaid aW [15] WhaW ZheUe ދWhe amoXnW of

೴ooU VSace iV VSeciೳed in an aSSlicaWion, Whe imSoViWion of a condiWion VigniೳcanWl\ UedXcing Whe ೴ooU

VSace ma\ Zell fall foXl of Whe WheaWcUofW SUinciSleތ. 

44. In R (WeW FiniVhing WoUkV LWd) Y TaXnWon Deane BoUoXgh CoXncil and SWUongYo[ HomeV [2017]

EWHC 1837 (Admin) [2018] PTSR 26 Whe CoXUW UejecWed Whe claimanWވV challenge Wo a CoXncilވV



deciVion Wo gUanW an aSSlicaWion XndeU VecWion 73 TCPA 1990 Wo amend a Slanning SeUmiVVion, b\

cUeaWing a neZ agUeemenW XndeU VecWion 106 TCPA 1990, and incUeaVing Whe nXmbeU of dZellingV in

Whe deYeloSmenW fUom 84 Wo 90. Singh J. aSSlied Whe ދfXndamenWal alWeUaWionތ SUinciSle in R Y CoYenWU\

CC e[ SaUWe AUUoZcUofW GUoXS Slc [2001] PLCR 7, and noWed WhaW iW ZaV conViVWenW ZiWh Whe WeVW in 

WheaWcUofW (aW [45]-[48]). HoZeYeU, in Finne\ Y WelVh MiniVWeUV [2019] EWCA CiY 1868, Whe CoXUW of

ASSeal held WhaW Singh JވV aSSUoach in WeW FiniVhing WoUkV VhoXld noW be folloZed aV Whe WheaWcUofW 

SUinciSle ZaV noW Whe coUUecW WeVW Wo aSSl\ Zhen deWeUmining aSSlicaWionV XndeU VecWion 73 TCPA 1990

Wo amend an e[iVWing SeUmiVVion (SeU LeZiVon LJ aW [41], [46]). 

45. In moVW of Whe UeSoUWed caVeV aSSl\ing Whe WheaWcUofW WeVW, Whe aSSlicanW foU Slanning SeUmiVVion

haV eiWheU agUeed Wo oU UeTXeVWed Whe imSoViWion of Whe condiWion. TZo aXWhoUiWieV haYe WoXched on Whe

need foU Whe conVenW of Whe aSSlicanW: 

i) In KenW CoXnW\ CoXncil Y SecUeWaU\ of SWaWe foU Whe EnYiUonmenW [1977] 33 P & CR 70, in a caVe

ZheUe Whe SecUeWaU\ of SWaWe VXggeVWed gUanWing SeUmiVVion foU SaUW of an oil UeೳneU\ deSoW, SiU

DoXglaV FUank QC, aW 75, held WhaW ދiW ma\ WhaW Whe aSSlicanWވV conVenW VhoXld ೳUVW be VoXghWތ befoUe

a condiWion Wo achieYe VXch eೲecW ZaV gUanWed bXW WhaW did noW aUiVe on Whe facWV of WhaW caVe aV Whe

aSSlicanW had conVenWed Wo WhaW coXUVe; 

ii) In GUanada HoVSiWaliW\ LimiWed Y SecUeWaU\ of SWaWe foU Whe EnYiUonmenW, TUanVSoUW and Whe

RegionV [2001] PLCR 5, Zhich conceUned ZheWheU a condiWion VhoXld haYe been conVideUed Zhich

gUanWed Slanning SeUmiVVion foU SaUW of Whe deYeloSmenW onl\, CollinV J. held WhaW alWhoXgh a deciVion

makeU ma\ decide Wo ދgUanW a leVVeU SeUmiVVion of iWV oZn moWionދ ,ތcaUe mXVW be Wakenތ if WhaW

coXUVe iV conVideUed aSSUoSUiaWe and an aSSlicanW mXVW be fXll\ conVXlWed (aW [72]). GUanada ZaV

conceUned ZiWh gUanWing SeUmiVVion foU SaUW of a deYeloSmenW and noW ZiWh Whe imSoViWion of a

condiWion Wo alWeU a deYeloSmenW. 

PODQQLQJ RೠLFHUVވ UHSRUWV 

46. The SUinciSleV Wo be aSSlied Zhen conVideUing a challenge Wo a Slanning oೲiceUވV UeSoUW ZeUe

VXmmaUiVed b\ Whe CoXUW of ASSeal in R (ManVell) Y TonbUidge & Malling BC [2019] PTSR 1452, SeU

Lindblom LJ, aW [42]: 

The SUinciSleV on Zhich Whe coXUW Zill acW Zhen cUiWiciVm iV made of a Slanning .42ދ

oೲiceUވV UeSoUW Wo commiWWee aUe Zell VeWWled. To VXmmaUiVe Whe laZ aV iW VWandV: 

(1) The eVVenWial SUinciSleV aUe aV VWaWed b\ Whe CoXUW of ASSeal in R. Y Selb\ DiVWUicW

CoXncil, e[ SaUWe O[Won FaUmV [1997] E.G.C.S. 60 (Vee, in SaUWicXlaU, Whe jXdgmenW of

JXdge L.J., aV he When ZaV). The\ haYe Vince been conೳUmed VeYeUal WimeV b\ WhiV coXUW,

noWabl\ b\ SXlliYan L.J. in R. (on Whe aSSlicaWion of SiUaj) Y KiUkleeV MeWUoSoliWan BoUoXgh

CoXncil [2010] EWCA CiY 1286, aW SaUagUaSh 19, and aSSlied in man\ caVeV aW ೳUVW

inVWance (Vee, foU e[amSle, Whe jXdgmenW of HickinboWWom J., aV he When ZaV, in R. (on Whe

aSSlicaWion of ZXUich AVVXUance LWd., W/a ThUeadneedle PUoSeUW\ InYeVWmenWV) Y NoUWh

LincolnVhiUe CoXncil [2012] EWHC 3708 (Admin), aW SaUagUaSh 15). 

(2) The SUinciSleV aUe noW comSlicaWed. Planning oೲiceUVވ UeSoUWV Wo commiWWee aUe noW Wo

be Uead ZiWh XndXe UigoXU, bXW ZiWh UeaVonable beneYolence, and beaUing in mind WhaW

Whe\ aUe ZUiWWen foU coXncilloUV ZiWh local knoZledge (Vee Whe jXdgmenW of BaUoneVV Hale

of Richmond in R. (on Whe aSSlicaWion of MoUge) Y HamSVhiUe CoXnW\ CoXncil [2011]



UKSC 2, aW SaUagUaSh 36, and Whe jXdgmenW of SXlliYan J., aV he When ZaV, in R. Y MendiS

DiVWUicW CoXncil, e[ SaUWe FabUe (2000) 80 P. & C.R. 500, aW S.509). UnleVV WheUe iV

eYidence Wo VXggeVW oWheUZiVe, iW ma\ UeaVonabl\ be aVVXmed WhaW, if Whe membeUV

folloZed Whe oೲiceUވV UecommendaWion, Whe\ did Vo on Whe baViV of Whe adYice WhaW he oU

Vhe gaYe (Vee Whe jXdgmenW of LeZiVon L.J. in PalmeU Y HeUefoUdVhiUe CoXncil [2016]

EWCA CiY 1061, aW SaUagUaSh 7). The TXeVWion foU Whe coXUW Zill alZa\V be ZheWheU, on a

faiU Ueading of Whe UeSoUW aV a Zhole, Whe oೲiceU haV maWeUiall\ miVled Whe membeUV on a

maWWeU beaUing XSon WheiU deciVion, and Whe eUUoU haV gone XncoUUecWed befoUe Whe

deciVion ZaV made. MinoU oU inconVeTXenWial eUUoUV ma\ be e[cXVed. IW iV onl\ if Whe

adYice in Whe oೲiceUވV UeSoUW iV VXch aV Wo miVdiUecW Whe membeUV in a maWeUial Za\ ނ Vo

WhaW, bXW foU Whe ೴aZed adYice iW ZaV giYen, Whe commiWWeeވV deciVion ZoXld oU mighW

haYe been diೲeUenW ނ WhaW Whe coXUW Zill be able Wo conclXde WhaW Whe deciVion iWVelf ZaV

UendeUed XnlaZfXl b\ WhaW adYice. 

(3) WheUe Whe line iV dUaZn beWZeen an oೲiceUވV adYice WhaW iV VigniೳcanWl\ oU VeUioXVl\

miVleading ނ miVleading in a maWeUial Za\ ނ and adYice WhaW iV miVleading bXW noW

VigniೳcanWl\ Vo Zill alZa\V deSend on Whe conWe[W and ciUcXmVWanceV in Zhich Whe adYice

ZaV giYen, and on Whe SoVVible conVeTXenceV of iW. TheUe Zill be caVeV in Zhich a

Slanning oೲiceU haV inadYeUWenWl\ led a commiWWee aVWUa\ b\ making Vome VigniೳcanW

eUUoU of facW (Vee, foU e[amSle R. (on Whe aSSlicaWion of LoadeU) Y RoWheU DiVWUicW CoXncil 

[2016] EWCA CiY 795), oU haV Slainl\ miVdiUecWed Whe membeUV aV Wo Whe meaning of a

UeleYanW Solic\ (Vee, foU e[amSle, WaWeUmead PaUiVh CoXncil Y A\leVbXU\ Vale DiVWUicW

CoXncil [2017] EWCA CiY 152). TheUe Zill be oWheUV ZheUe Whe oೲiceU haV VimSl\ failed

Wo deal ZiWh a maWWeU on Zhich Whe commiWWee oXghW Wo UeceiYe e[SliciW adYice if Whe local

Slanning aXWhoUiW\ iV Wo be Veen Wo haYe SeUfoUmed iWV deciVion-making dXWieV in

accoUdance ZiWh Whe laZ (Vee, foU e[amSle, R. (on Whe aSSlicaWion of WilliamV) Y PoZ\V

CoXnW\ CoXncil [2017] EWCA CiY 427). BXW XnleVV WheUe iV Vome diVWincW and maWeUial

defecW in Whe oೲiceUވV adYice, Whe coXUW Zill noW inWeUfeUe.ތ

47. TheVe SUinciSleV aSSl\ eTXall\ Wo oUal adYice giYen b\ Slanning oೲiceUV aW a CommiWWee meeWing. 

GURXQG 1 

SXEPLVVLRQV 

48. The ClaimanW VXbmiWWed WhaW Whe CoXncil eUUed in deciding WhaW iW coXld noW imSoVe Whe condiWion

SUoSoVed b\ CoXncilloU Hall becaXVe iW had no SoZeU Wo do Vo. IW had Whe SoZeU Wo imSoVe a condiWion

Zhich alWeUed Whe deYeloSmenW, VXbjecW Wo NeZbXU\ WeVWV and Whe VXbVWanWiYe and SUocedXUal

UeVWUicWionV VeW oXW in WheaWcUofW and HolboUn SWXdioV. IW ZaV foU Whe CommiWWee Wo decide ZheWheU

WhoVe UeVWUicWionV aSSlied. 

49. The coUUecW legal SoViWion ZaV WhaW Whe CommiWWee had WhUee oSWionV: 

i) IW coXld dUafW a condiWion WheUe and When, and YoWe Wo imSoVe iW; 

ii) IW coXld SoVWSone iWV deciVion Wo enable oೲiceUV oU Whe IP Wo dUafW a VXiWable condiWion, and conVideU

iW aW Whe ne[W meeWing; and 

iii) IW coXld decline Wo imSoVe Whe condiWion, and acceSW oU UefXVe Whe SUoSoVed deYeloSmenW aV iW

VWood. 



50. The oೲiceUV led Whe CommiWWee Wo belieYe WhaW onl\ Whe WhiUd oSWion ZaV aYailable Wo iW. ThiV eUUoU

ZaV maWeUial becaXVe Whe oೲiceUVވ adYice led CoXncilloU Hall Wo ZiWhdUaZ hiV SUoSoVal and, inVWead,

SUoSoVe WhaW SeUmiVVion be UefXVed. 

51. VieZed objecWiYel\, iW Veemed cleaU WhaW Whe ೳUVW oSWion ZaV aYailable Wo Whe CommiWWee, aV on Whe

CoXncil and IPވV ೳgXUeV, WheUe ZoXld be a loVV of 18 dZellingV SlXV aVVociaWed SUiYaWe oXWdooU VSace

and SaUking and WhUee commXnal SaUking VSaceV. ThiV amoXnWed Wo leVV Whan 11% of Whe WoWal

deYeloSmenW (noW inclXding Whe commeUcial VSace). 

52. In an\ eYenW, Whe ClaimanW VXbmiWWed WhaW WheVe ೳgXUeV ZeUe oYeUVWaWed and Whe condiWion ZaV

moUe likel\ Wo UeVXlW in a loVV of beWZeen WZo and Wen hoXVeV, and aVVociaWed SUiYaWe oXWdooU VSace

and SaUking, bXW an incUeaVe in commXnal oXWdooU VSace. 

53. The ClaimanW Uelied XSon a UeSoUW fUom MU BaUUaball, a Slanning conVXlWanW, Zho acceSWed WhaW

Whe la\oXW in Whe IPވV aSSlicaWion foU Slanning SeUmiVVion coXld noW be fXll\ imSlemenWed if a 12m

ecological coUUidoU ZaV SUoYided. HiV eYidence ZaV WhaW 3 dZellingV ZoXld be loVW and WhaW WheUe

ZoXld be incUeaVed VSace beWZeen Whe e[iVWing and Whe neZ dZellingV. He conclXded WhaW a UeYiVed

la\oXW coXld be SUoYided WhaW ZoXld SUoYide VaWiVfacWoU\ UeVidenWial ameniW\ foU Whe occXSieUV of Whe

neZ XniWV and VigniೳcanWl\ UedXce Whe haUm Wo Whe UeVidenWial ameniW\ of Whe SUoSeUWieV in TZ\nham

AYenXe. 

54. Finall\, Whe ClaimanW VXbmiWWed WhaW WheUe ZaV no SUocedXUal XnfaiUneVV in imSoVing Whe condiWion

Vince WhoVe conVXlWeeV ZiWh an inWeUeVW in Whe ecological coUUidoU had all alUead\ made UeSUeVenWaWionV

VXSSoUWing a ZideU coUUidoU. 

55. In UeVSonVe, Whe CoXncil VXbmiWWed WhaW Whe ChaiU and Whe oೲiceUV coUUecWl\ adYiVed Whe CommiWWee

WhaW Whe imSoViWion of WhiV condiWion in WhiV SaUWicXlaU caVe ZoXld be XnlaZfXl becaXVe iW did noW meeW

Whe NeZbXU\ WeVWV foU Whe laZfXlneVV of Slanning condiWionV. IW did noW faiUl\ and UeaVonabl\ UelaWe Wo

Whe deYeloSmenW and iW ZaV WedneVbXU\ XnUeaVonable. AV WhiV ZaV an aSSlicaWion foU fXll, noW oXWline

SeUmiVVion, Whe WheaWcUofW SUinciSle ZaV noW diUecWl\ aSSlicable. BXW, on Whe aVVXmSWion WhaW iW did

aSSl\, iW ZoXld haYe been WedneVbXU\ XnUeaVonable Wo deWeUmine WhaW Whe SUoSoVed condiWion ZoXld

noW amoXnW Wo a fXndamenWal alWeUaWion of Whe deYeloSmenW SUoSoVed and WheUefoUe Whe adYice WhaW Whe

CommiWWee coXld noW laZfXll\ imSoVe WhiV condiWion ZaV coUUecW. 

56. The IP VXbmiWWed WhaW Whe adYice giYen b\ Whe ChaiU and Whe oೲiceUV Ue೴ecWed a coUUecW aSSlicaWion

of Whe WheaWcUofW WeVW and Whe iUUaWionaliW\ WeVW in NeZbXU\, on Whe facWV of WhiV SaUWicXlaU caVe. The IP

inYiWed Whe CoXUW Wo acceSW Whe VWaWemenW and dUaZingV in Whe eYidence of MU HendeUVon and Whe

dUaZing in Whe eYidence of MV MaZdVle\ Zhich demonVWUaWed WhaW Whe eೲecW of Whe condiWion ZoXld

haYe been Wo SUeYenW Whe deYeloSmenW being caUUied oXW in accoUdance ZiWh Whe SUoSoVed

deYeloSmenW, and Whe la\oXW dUaZing. AV Whe ChaiU and Whe oೲiceUV had foUmed Whe YieZ WhaW iW ZoXld

be XnlaZfXl foU Whe CommiWWee Wo imSoVe Whe condiWion SUoSoVed b\ CoXncilloU Hall, iW ZaV aSSUoSUiaWe

foU Whem Wo adYiVe Whe CommiWWee accoUdingl\. The coUUecW aSSUoach foU Whe CommiWWee, if iW ZaV of Whe

YieZ WhaW a 12m coUUidoU ZaV UeTXiUed, ZaV Wo haYe UefXVed Slanning SeUmiVVion and WheUeb\ alloZed

Whe maWWeU Wo be UeVolYed aW an aSSeal. 

57. The inWeUeVWV of Whe aSSlicanW foU Slanning SeUmiVVion need Wo be conVideUed XndeU Whe SUocedXUal

limb of Whe WheaWcUofW WeVW, and Whe NeZbXU\ UeTXiUemenW of UeaVonableneVV. Onl\ a Zeek befoUe Whe

CommiWWee meeWing, on 19 NoYembeU 2020, Whe IP made iW cleaU Wo Whe ClaimanW and Wo Whe CoXncil

WhaW iW ZaV noW Zilling Wo make an\ fXUWheU changeV Wo Whe SUoSoVed deYeloSmenW, inclXding Whe la\oXW.

To imSoVe WhiV condiWion ZiWhoXW Whe IPވV agUeemenW ZoXld be XnUeaVonable. 



CRQFOXVLRQV 

58. I acceSW Whe IPވV VXbmiVVion WhaW Whe VWaUWing SoinW iV WhaW Whe VWaWXWoU\ SUoceVV of deYeloSmenW

conWUol SUoYideV WhaW iW iV an aSSlicanW foU Slanning SeUmiVVion Zho decideV Whe foUm of deYeloSmenW

foU Zhich iW ZiVheV Wo Veek Slanning conVenW. The aSSlicanW SUeSaUeV and VXbmiWV Whe Slanning

aSSlicaWion. IW iV Whe UeVSonVibiliW\ of a local Slanning aXWhoUiW\ Wo deWeUmine WhaW aSSlicaWion b\

aSSUoYing WhaW aSSlicaWion (condiWionall\ oU oWheUZiVe) oU UefXVing WhaW aSSlicaWion (Vee VecWion 70(1)

TCPA 1990). 

59. IW iV noW Whe fXncWion of a local Slanning aXWhoUiW\ Wo UefoUmXlaWe a deYeloSmenW SUoSoVal. IW can

oೲeU adYice, bXW iW iV a maWWeU foU Whe aSSlicanW aV Wo ZheWheU Wo acceSW WhaW adYice and amend Whe

SUoSoValV, oU Wo UejecW iW and UeTXiUe Whe aSSlicaWion Wo be deWeUmined. 

60. AV John HoZell QC e[Slained in HolboUn SWXdioV, aW [64], Slanning SeUmiVVion cannoW be gUanWed

foU a deYeloSmenW WhaW iV in VXbVWance diೲeUenW fUom WhaW foU Zhich Whe aSSlicaWion ZaV iniWiall\ made

becaXVe Whe Slanning legiVlaWion onl\ giYeV SoZeU Wo local Slanning aXWhoUiWieV Wo deWeUmine an

aSSlicaWion foU Slanning SeUmiVVion Zhich haV been made in Whe SUeVcUibed foUm and manneU,

inclXding a deVcUiSWion of Whe deYeloSmenW, ZiWh UeleYanW SlanV and dUaZingV. WheUe an aSSlicaWion iV

made foU fXll Slanning SeUmiVVion, aV oSSoVed Wo oXWline Slanning SeUmiVVion, Whe SUoSoVed la\oXW of

Whe deYeloSmenW mXVW be VhoZn in deWail on a Slan VXbmiWWed ZiWh Whe aSSlicaWion: Vee AUWicle 7(1)(c)

of Whe ToZn and CoXnWU\ Planning (DeYeloSmenW ManagemenW PUocedXUe) (England) OUdeU 2015.

AbVenW an\ foUmal amendmenW Wo WhaW Slan b\ Whe aSSlicanW foU Slanning SeUmiVVion, an\ gUanW of

Slanning SeUmiVVion Zill UeTXiUe Whe deYeloSmenW Wo be caUUied oXW in accoUdance ZiWh WhaW Slan. 

61. Unlike man\ of Whe UeSoUWed caVeV, in WhiV caVe iW ZaV cleaU Wo all conceUned WhaW Whe IP did noW

conVenW Wo a fXUWheU e[SanVion of Whe ecological coUUidoU. Since Whe aSSlicaWion ZaV ೳUVW made in 2018,

Whe IP had giYen e[WenViYe conVideUaWion Wo Whe biodiYeUViW\ iVVXeV, in SaUWicXlaU Whe ecological

coUUidoU. In Whe lighW of Whe UeVSonVeV fUom NaWXUal England, NET and Whe Wildlife TUXVW, iW had

e[Wended Whe lengWh of Whe coUUidoU, Vo iW Uan along Whe enWiUe NoUWh WeVW boXndaU\, and Whe ZidWh ZaV

e[Wended Wo 5m Wo 10m WhUoXghoXW. IW mXVW haYe been Zell aZaUe fUom OR2 WhaW Whe Wildlife TUXVW

conWinXed Wo Uecommend a coUUidoU ZiWh a ZidWh of aW leaVW 10m WhUoXghoXW (noW 12m aV CoXncilloU

Hall Wold Whe CommiWWee) bXW iW had noW acceSWed WhaW UecommendaWion. 

62. A Zeek befoUe Whe CommiWWee meeWing, on 19 NoYembeU 2020, Whe ClaimanW emailed Whe CoXncil

aVking foU Whe meeWing Wo be defeUUed Vo WhaW fXUWheU diVcXVVionV coXld Wake Slace ZiWh Whe IP, ZiWh a

YieZ Wo a comSUomiVe being Ueached. MU HendeUVon UeSlied on behalf of Whe IP, on Whe Vame da\, in

Whe folloZing WeUmV: 

AVWeU XndeUWook e[WenViYe SXbic conVXlWaWion SUioU Wo Whe VXbmiVVion of Whe ޑދ

aSSlicaWion, and WheUe haYe been WhUee ShaVeV of SXblic conVXlWaWion dXUing Whe

deWeUminaWion SeUiod. TheUe haV been diUecW conWacW beWZeen AVWeUވV UeSUeVenWaWiYeV and

SXVan SXliman on man\ occaVionV oYeU VeYeUal \eaUV. 

AVWeU haV made VeYeUal VigniೳcanW modiೳcaWionV Wo Whe Vcheme SUioU Wo and dXUing Whe ޑ

Slanning aSSlicaWion Wo UeVSond Wo conceUnV UaiVed b\ SXVan SXliman and oWheU UeVidenWV

of TZ\nham AYenXe. TheVe inclXde Whe UemoYal and UeSoViWioning of bXildingV, Whe

inclXVion of a VXbVWanWial landVcaSe bXೲeU adjacenW Wo Whe inWeUYening boXndaU\, and Whe

UemoYal of a SUoSoVed fooWSaWh link beWZeen Whe ViWe and TZ\nham AYenXe WhaW

UeVidenWV ZeUe conceUned ZoXld lead Wo diVSlacemenW of caU SaUking inWo WheiU Uoad. IW iV



VimSl\ noW Whe caVe WhaW UeVidenWV haYe been ignoUed. IW iV eYidenW fUom Whe laVW

conYeUVaWion beWZeen SXVan SXliman and AVWeU, and a fXUWheU email UeceiYed fUom SXVan

SXliman, WhaW Whe fXUWheU changeV Vhe iV Veeking (inclXding Whe UemoYal of 12 fXUWheU

hoXVeV fUom Whe deYeloSmenW), aUe Zholl\ XnUealiVWic; WheUe iV no legiWimaWe Slanning

meUiW in Whem, and Whe\ ZoXld VigniೳcanWl\ diminiVh Whe Slanning beneೳWV of Whe

deYeloSmenW.

AV Whe commiWWee UeSoUW acknoZledgeV, Whe VSaWial UelaWionVhiS beWZeen Whe ޑ

deYeloSmenW and Whe homeV in TZ\nham AYenXe (a back-Wo-back VeSaUaWion of beWZeen

27 and 31 meWUeV) faU e[ceedV ZhaW ZoXld noUmall\ be UeTXiUed in a VXbXUban VeWWing,

and ceUWainl\ e[ceedV ZhaW ZoXld be e[SecWed heUe in Whe deVignaWed ToZn CenWUe.

MoUeoYeU, Whe beneೳW of WhiV VigniೳcanW VeSaUaWion beWZeen Whe loZ-UiVe SUoSeUWieV Zill

be fXUWheU enhanced b\ Whe inWeUYening SlanWing SUoSoVed ZiWhin Whe Vcheme. The

UelaWionVhiS iV be\ond UeaVonable and Zholl\ conViVWenW ZiWh local and naWional Slanning

Solic\. 

AccoUdingl\, ZhilVW acknoZledging WhaW SXVan SXliman ZoXld SUefeU noW Wo haYe ޑ

deYeloSmenW on Whe land behind heU home, AVWeU doeV noW SUoSoVe Wo make an\ fXUWheU

modiೳcaWionV Wo Whe SUoSoVal; 

 ;TheUe iV WhXV no UeaVon Wo defeU Whe deWeUminaWion of Whe Slanning aSSlicaWion ޑ

\Indeed, a fXUWheU dela\ Wo Whe deWeUminaWion of WhiV aSSlicaWion ZoXld be e[WUemel ޑ

XnSalaWable Wo AVWeU and, I haYe no doXbW, Wo Whe hXndUedV of SeoSle Zho haYe Waken Whe

Wime Wo ZUiWe Wo Whe CoXncil in VXSSoUW of Whe Vcheme and Zho ZiVh Wo Vee WhiV ViWe

deYeloSed ZiWhoXW fXUWheU dela\. 

We hoSe WhaW MembeUV feel able Wo VXSSoUW Whe VWUong SoViWiYe UecommendaWion VeW oXW

in Whe commiWWee UeSoUW ne[W Zeek. 

(emShaViV added) ތ..ޕ

63. The SaVVage XndeUlined aboYe UelaWed Wo Whe SoWenWial e[SanVion of Whe ecological coUUidoU b\

UemoYal of Whe SUoSoVed dZellingV neaUeVW Whe NoUWh WeVW boXndaU\. 

64. On m\ Ueading of Whe adYice giYen Wo Whe CommiWWee b\ MV MaZdVle\ and Whe ChaiU, Whe\ ZeUe of

Whe YieZ WhaW Whe 12m coUUidoU SUoSoVed b\ CoXncilloU Hall ZoXld make VXbVWanWial and WheUefoUe

imSeUmiVVible changeV Wo Whe Vcheme in Whe Slanning aSSlicaWion Zhich Whe\ ZeUe UeTXiUed Wo

deWeUmine. The Vame adYice had been giYen Wo Whe CommiWWee eaUlieU Wo Whe meeWing b\ MU HodgeV, in

UeVSonVe Wo Whe UeSUeVenWaWionV Veeking a ZideU coUUidoU. AV he gUaShicall\ e[Slained Wo Whe

CommiWWee: 

W inclXde a 12 m baUUieU and bXೲeU and Wo inclXde a bXೲeU ZiWh inވThe Vcheme doeVnދ

facW go WhUoXgh SaUW of Whe dZellingV WhaW \oX can Vee on Whe SlanV in fUonW of \oX aW WhiV

SoinW in Wime; Vo in eೲecW WhaWވV noW Whe Vcheme \oXވUe looking aW and Wo imSoVe WhaW

condiWion ZoXld be conWUaU\ Wo Whe Slan WhaW \oXވUe looking aW Vo \oX haYe Wo deWeUmine

ZheWheU Whe aSSlicaWionވV eiWheU acceSWable aV iW iV. YoX canވW haYe a condiWion Wo Va\



WheUe iV a 12m bXೲeU becaXVe in eೲecW WheUe iV a hoXVe in Whe middle of WhaW 12m bXೲeU;

Vo Wo needV Wo be deWeUmined eiWheU Za\ on iWV meUiWV.ތ

65. MV MaZdVle\ and MU HodgeV had been inYolYed ZiWh WhiV deYeloSmenW SUoSoVal foU a nXmbeU of

\eaUV, and can be aVVXmed Wo haYe acTXiUed a deWailed knoZledge of iW. The ChaiU had alVo had Whe

beneೳW of a UecenW ViWe YiViW, and Veen Whe NoUWh WeVW boXndaU\, and Whe SUoSoVed SoViWion of Whe

XniWV, VSUa\ SainWed on Whe gUoXnd. MV MaZdVle\ had YiViWed Whe ClaimanWވV SUoSeUW\ and Waken

ShoWogUaShV of Whe oXWlook Zhich ZeUe inclXded in Whe SUeVenWaWion Sack foU Whe meeWing. 

66. IW iV UeaVonable Wo aVVXme WhaW, aV Slanning oೲiceUV, boWh MV MaZdVle\ and MU HodgeV ZoXld

haYe been familiaU ZiWh Whe Zell-knoZn NeZbXU\ and WheaWcUofW WeVWV, and WhaW WheiU adYice ZaV

baVed XSon WhoVe WeVWV, WhoXgh noW e[SUeVVed aV VXch. 

67. The iVVXe Zhich I haYe Wo decide iV ZheWheU oU noW WheiU adYice ZaV VeUioXVl\ miVleading, aV Whe

ClaimanW conWendV, oU ZheWheU iW ZaV coUUecW, aV Whe CoXncil and Whe IP conWend. The legal SUinciSleV

VeW oXW aboYe haYe Wo be aSSlied Wo Whe facWV of WhiV SaUWicXlaU caVe. The ClaimanWވV Ueliance XSon Whe

facWV in oWheU caVeV iV of limiWed aVViVWance, aV WheVe caVeV aUe highl\ facW-VenViWiYe. 

68. IW iV cleaU WhaW Whe eೲecW of a condiWion Zhich UeTXiUed Whe Zidening of Whe ecological coUUidoU Wo

ZoXld be WhaW Whe SUoSoVed deYeloSmenW coXld noW be caUUied oXW in accoUdance ZiWh ތm aW leaVW 12ދ

Whe IPވV Vcheme foU 130 dZellingV and Whe ViWe Slan VhoZing Whe la\oXW. AV WhiV ZaV an aSSlicaWion foU

fXll Slanning SeUmiVVion, Whe la\oXW ZaV ೳ[ed. 

69. MU HendeUVon e[Slained Whe imSacW of Whe SUoSoVal in deWail in hiV ZiWneVV VWaWemenW: 

The eೲecW of VXch a 12m Zildlife aUea ZoXld be Wo SUeYenW Whe deYeloSmenW being .10ދ

caUUied oXW in accoUdance ZiWh Whe VXbmiWWed la\oXW dUaZing. In SaUWicXlaU, Whe

UeTXiUemenW foU VXch an aUea ZoXld be Wo SUeYenW Whe folloZing elemenWV of Whe

deYeloSmenW, Zhich I haYe alVo idenWiೳed ZiWh annoWaWionV on E[hibiW C, being caUUied

oXW in accoUdance ZiWh Whe la\oXW foU Zhich Slanning SeUmiVVion ZaV VoXghW b\ Whe IP,

namel\: 

The bXilding conWaining Whe foXU dZellinghoXVeV maUked UniWV 15, 16, 17 and 18 Vince ޑ

Whe ZeVWeUn end of WhiV block ZoXld be ZiWhin Whe 12m Zildlife aUea; 

 ;The gaUdenV and Whe c\cle VWoUage faciliWieV foU UniWV 15 and 16 ޑ

 ;The caU SaUking VSace foU UniW 15 ޑ

 ;The ZeVWeUn end of Whe acceVV Uoad and Whe hammeUhead WXUning aUea ޑ

 ;ThUee of Whe commXnal caU SaUking ba\V in fUonW of UniWV 9 and 10 ޑ

The bXilding conWaining Whe ೳYe dZellinghoXVeV maUked UniWV 9 -13 aV Whe ZeVWeUn end ޑ

of WhiV block ZoXld fall ZiWhin Whe 12m Zildlife aUea; 

 ;PaUW of Whe gaUden, and Whe c\cle VWoUage faciliWieV foU UniW 9 ޑ



ViUWXall\ Whe enWiUe UeaU gaUdenV and Whe c\cle VWoUage XniWV foU Vi[ WZo bed hoXVeV and ޑ

WZo WhUee bed hoXVeV maUked UniWV 1 Wo 8; and WheUeb\ Whe abiliW\ Wo imSlemenW UniWV 1

Wo 8 in accoUdance ZiWh Whe Slanning SeUmiVVion; and, 

 .The WZo-ba\ caU SoUW locaWed Wo Whe VoXWh of Whe SloW of UniW 1 ޑ

11 WhaW iV VeW oXW in Whe aboYe and on Whe annoWaWed Slan aW E[hibiW C in WeUmV of Whe

alignmenW and eೲecW of a 12m Zildlife aUea accoUdV ZiWh Whe Slan SUodXced aV Anne[ 1 Wo

DވV SXmmaU\ GUoXndV of ReViVWance bXW VhoZV a liWWle moUe deWail aV Wo Whe eೲecW of Whe

inWUodXcWion of VXch a feaWXUe on Whe SUoSoVed la\oXW. AV can be Veen, and in accoUdance

ZiWh Whe adYice giYen Wo Whe commiWWee b\ Slanning oೲiceU DaYid HodgeV, WZo of Whe

SUoSoVed dZellingV ނ SaUWV of Whe blockV comSUiVing UniWV 9-13 and 15-18 ނ ZoXld fall

ZiWhin Whe 12m Zildlife aUea. TheVe dZellingV each foUm SaUW of laUgeU bXildingV

conWaining fXUWheU dZellingV WhaW ZoXld be incaSable of being conVWUXcWed in accoUdance

ZiWh Whe VXbmiWWed and aSSUoYed SlanV dXe Wo con೴icW ZiWh Whe SUoSoVed condiWion. 

12 The imSlemenWaWion of Whe dZellingV maUked UniWV 1-8 in accoUdance ZiWh Whe

Slanning SeUmiVVion Zill inYolYe Whe conVWUXcWion of Whe bXildingV and Whe VXSSoUWing caU

SaUking, gaUden and c\cle VWoUeV. The gaUdenV and c\cle VWoUeV foU WheVe XniWV aUe VhoZn

in E[hibiW C Wo fall ZiWhin Whe 12m Zildlife aUea, and WhXV coXld noW be SUoYided in Whe

aSSUoYed foUm VXbjecW Wo Whe condiWion VXggeVWed b\ CoXncilloU Hall. The imSoViWion of

Whe condiWion ZoXld WheUefoUe haYe SUeYenWed Whe imSlemenWaWion of Whe dZellingV UniWV

1-8 aV VhoZn on Whe VXbmiWWed and aSSUoYed la\oXW Slan. 

13 E[hibiW C cleaUl\ VhoZV, in UeVSonVe Wo Whe CވV aVVeUWion aW SaUagUaSh 14 of heU ReSl\

WhaW Whe condiWion ދZoXld noW lead Wo Whe loVV of a Vingle dZellingތ, WhaW in facW Whe eೲecW

of Whe condiWion aV SUoSoVed ZoXld be Whe inabiliW\ of Whe IP Wo imSlemenW VeYenWeen of

Whe aSSUoYed dZellingV in accoUdance ZiWh Whe Slanning SeUmiVVion, WheVe being XniWV

1-8 (eighW dZellingV), 9-13 (ೳYe dZellingV), and 15-18 (foXU dZellingV) inclXViYe. 

14 I noWe ZhaW iV Vaid b\ C in heU UeSl\ aW SaUagUaSh 18 Wo DވV and Whe IPވV SXmmaU\

GUoXndV of ReViVWance. In m\ YieZ, ZhaW iV VeW oXW b\ C in WhaW SaUagUaSh iV inaccXUaWe

and XndeUeVWimaWeV Whe imSacW of Whe 12m Zildlife aUea WhaW CoXncilloU Hall ZiVhed Wo

VecXUe b\ Whe imSoViWion of Whe condiWion on Whe SUoSoVed la\oXW. 

15 AV I haYe demonVWUaWed aboYe and WhUoXgh Whe annoWaWed dUaZing I haYe SUodXced aW

E[hibiW C, Whe eೲecW of Whe SUoSoVed condiWion ZoXld haYe been VXbVWanWiall\ gUeaWeU

Whan C aVVeUWV. The eೲecW of inWUodXcing a 12m Zildlife aUea ZoXld lead Wo a VigniೳcanW

SaUW of Whe deYeloSmenW aV VhoZn on Whe la\oXW Slan noW being able Wo be caUUied oXW. 

16 IP haV Waken conVideUable caUe and a YeU\ conVideUable SeUiod of Wime Wo SUeSaUe a

Vcheme inclXding a la\oXW Zhich iW conVideUV SUoSeUl\ UeVSondV Wo Whe oSSoUWXniW\

SUeVenWed b\ Whe aSSlicaWion ViWe inclXding giYing UiVe Wo an acceSWable UelaWionVhiS ZiWh

neighboXUing land. I am aZaUe WhaW Whe IP had made VigniೳcanW modiೳcaWionV Wo Whe

Vcheme SUioU Wo Whe aSSlicaWion Wo UeVSond Wo maWWeUV UaiVed b\ C and oWheU UeVidenWV of

TZ\nham AYenXe, and dXUing Whe Slanning aSSlicaWion Wo addUeVV maWWeUV UaiVed b\



ecolog\ conVXlWeeV. TheVe inclXde Whe UemoYal and UeSoViWioning of bXildingV, and Whe

inclXVion and e[SanVion of a VXbVWanWial landVcaSe bXೲeU adjacenW Wo Whe inWeUYening

boXndaU\. DވV SUofeVVional oೲiceUV and iWV Planning CommiWWee ZeUe VaWiVೳed WhaW

Slanning SeUmiVVion VhoXld be gUanWed foU WhaW deYeloSmenW inclXding iWV SUoSoVed

la\oXW.ތ

70. BoWh Whe ClaimanW and heU Slanning conVXlWanW acceSW WhaW Whe aSSlicaWion foU Slanning SeUmiVVion

coXld noW be gUanWed ZiWhoXW UedXcing Whe nXmbeU of dZellingV and oWheU VSaceV, and alWeUing Whe

la\oXW. HoZeYeU, Whe ClaimanW conWendV WhaW Whe CoXncil and Whe IP haYe e[aggeUaWed Whe imSacW of a

12m coUUidoU. I ೳnd Whe eYidence of Whe CoXncil (MV MaXdVle\ވV dUaZing) and Whe IP (MU HendeUVonވV

VWaWemenW and dUaZingV) Wo be caUefXl and UeaVonabl\ accXUaWe, ZheUeaV Whe ClaimanWވV

UeSUeVenWaWiYeV and WheiU Slanning conVXlWanW make bUoad-bUXVh aVVeUWionV, ZiWhoXW an\ cleaU

eYidenWial foXndaWion. On Whe balance of SUobabiliWieV, I am VaWiVೳed WhaW a 12m coUUidoU ZoXld haYe

Whe imSacW deVcUibed b\ MU HendeUVon. 

71. In m\ YieZ, on Whe facWV of WhiV caVe, iW ZaV UaWional foU Whe oೲiceUV and Whe ChaiU Wo conclXde WhaW

Whe UeVXlW of imSoVing CoXncilloU HallވV condiWion ZoXld be a deYeloSmenW Zhich, in VXbVWance, ZaV

noW WhaW Zhich ZaV aSSlied foU, and WheUefoUe iW ZoXld bUeach Whe WheaWcUofW SUinciSle. On Whe facWV, I

conVideU WhaW iW ZoXld haYe been iUUaWional foU Whe CommiWWee Wo Ueach an\ oWheU conclXVion, and Vo

Whe Slanning oೲiceUV ZeUe UighW Wo adYiVe MembeUV WhaW Whe\ coXld noW Wake WhiV coXUVe. 

72. SXch a condiWion ZoXld alVo haYe been WedneVbXU\ XnUeaVonable, and Vo failed Wo meeW Whe WhiUd

limb of Whe NeZbXU\ WeVW, aV iW con೴icWed ZiWh Whe deVcUiSWion of Whe deYeloSmenW and Whe la\oXW Slan

Zhich Whe IP ZaV boXnd Wo imSlemenW if Whe aSSlicaWion foU Slanning SeUmiVVion ZaV gUanWed. I am noW

VaWiVೳed, on Whe facWV, WhaW iW ZoXld haYe failed Wo meeW Whe Vecond limb of Whe NeZbXU\ WeVW, aV I

conVideU WhaW iW did UelaWe Wo Whe deYeloSmenW. 

73. TheUefoUe, if Whe CoXncil had YoWed in faYoXU of CoXncilloU HallވV SUoSoVed condiWion, e[Wending

Whe ecological coUUidoU Wo 12m, iW ZoXld haYe bUeached Whe VXbVWanWiYe limb of Whe WheaWcUofW WeVW and

iW ZoXld haYe been imSoVing a condiWion Zhich ZaV WedneVbXU\ XnUeaVonable, conWUaU\ Wo Whe WhiUd

limb of Whe NeZbXU\ WeVW. 

74. If Whe UeVW of Whe CommiWWee VXSSoUWed CoXncilloU HallވV SUoSoVed condiWion on iWV meUiWV,

UealiVWicall\ Whe onl\ laZfXl oSWion oSen Wo MembeUV ZoXld haYe been Wo UefXVe Whe aSSlicaWion foU

Slanning SeUmiVVion. In WhiV caVe, WheUe ZaV no SoinW in adjoXUning Whe meeWing Wo enable Whe Slanning

oೲiceUV Wo diVcXVV Whe maWWeU fXUWheU ZiWh Whe IP, ZiWh a YieZ Wo Whe IP UeYiVing Whe SUoSoVed Vcheme,

aV Whe IP had alUead\ made iW cleaU WhaW iW ZaV noW Zilling Wo make VXch changeV. In Whe eYenW, iW

aSSeaUV fUom Whe WUanVcUiSW of Whe debaWe aW Whe meeWing, and Whe YoWing, WhaW WheUe ZaV liWWle VXSSoUW

foU CoXncilloU HallވV SUoSoVed condiWion among oWheU MembeUV. 

75. FoU Whe UeaVonV VeW oXW aboYe, GUoXnd 1 doeV noW VXcceed. 

GURXQG 2 

SXEPLVVLRQV 

76. The ClaimanW VXbmiWWed WhaW Whe coUUeVSondence beWZeen Whe ClaimanW and Whe CoXncil geneUaWed

a legiWimaWe e[SecWaWion WhaW MembeUV of Whe CommiWWee ZoXld XndeUWake a ViWe YiViW Wo heU SUoSeUW\

aW 9 TZ\nham AYenXe Wo YieZ Whe oXWlook fUom heU gaUden WoZaUdV Whe adjoining SiWe. The

UeSUeVenWaWion b\ Whe CoXncil WhaW CommiWWee MembeUV ZoXld XndeUWake VXch a YiViW ZaV cleaU,

XnambigXoXV and deYoid of UeleYanW TXaliೳcaWion. The ClaimanW Uelied on WhaW UeSUeVenWaWion Wo heU



deWUimenW becaXVe, in Whe belief WhaW MembeUV ZoXld YiViW heU SUoSeUW\, Vhe did noW oUganiVe high

TXaliW\ YiVXal aidV Wo demonVWUaWe Whe imSacW of Whe deYeloSmenW on Whe oXWlook fUom heU hoXVe. In

bUeach of iWV UeSUeVenWaWion, CommiWWee MembeUV onl\ XndeUWook a YiViW of Whe SiWe, noW of Whe

ClaimanWވV SUoSeUW\. 

77. Polic\ HE2 of Whe Local Plan UeTXiUeV WhaW neZ deYeloSmenW ދminimiVe geneUal diVWXUbance Wo

ameniW\ތ. In OR2, MV MaZdVle\ acceSWed WhaW Whe SUoSoVed deYeloSmenW ZoXld change Whe oXWlook

fUom Whe SUoSeUWieV in TZ\nham AYenXe WoZaUdV Whe adjoining SiWe. TheUefoUe Whe CommiWWeeވV

aVVeVVmenW of Whe imSacW of Whe SUoSoVed deYeloSmenW ZaV imSoUWanW in deWeUmining Whe aSSlicaWion. 

78. The ClaimanW VXbmiWWed WhaW WhiV ZaV a bUeach of heU VXbVWanWiYe legiWimaWe e[SecWaWion WhaW Vhe

ZoXld UeceiYe a beneೳW, namel\, a YiViW Wo heU SUoSeUW\ b\ CommiWWee MembeUV. The CoXncil Ueneged

on iWV SUomiVe ZiWhoXW giYing UeaVonV oU giYing heU an oSSoUWXniW\ Wo aUgXe WhaW iW VhoXld honoXU iWV

SUomiVe. 

79. AlWeUnaWiYel\, Whe ClaimanW VXbmiWWed WhaW WhiV ZaV a bUeach of heU SUocedXUal legiWimaWe

e[SecWaWion, aV Whe agUeed ViWe YiViW Wo 9 TZ\nham AYenXe ZaV SaUW of Whe CommiWWeeވV oYeUall

deciVion-making SUoceVV, and Whe CommiWWee inVWead condXcWed a diೲeUenW and infeUioU SUoceVV. 

80. In UeVSonVe, Whe CoXncil and Whe IP VXbmiWWed WhaW, on Whe facWV, WheUe ZaV no cleaU, XnambigXoXV

UeSUeVenWaWion WhaW CommiWWee MembeUV ZoXld XndeUWake a ViWe YiViW Wo 9 TZ\nham AYenXe, and Vo no

legiWimaWe e[SecWaWion aUoVe. 

LHJDO SULQFLSOHV 

81. The UeTXiUemenW Wo meeW Whe legiWimaWe e[SecWaWionV of Whe SXblic ೴oZV fUom Whe geneUal SXblic

laZ dXW\ of faiUneVV (SchmidW Y SecUeWaU\ of SWaWe foU Home AೲaiUV [1969] 2 Ch 149). 

82. A legiWimaWe e[SecWaWion, ZheWheU SUocedXUal oU VXbVWanWiYe, ma\ aUiVe fUom an e[SUeVV SUomiVe

oU UeSUeVenWaWion made b\ a SXblic bod\. In oUdeU Wo foXnd a claim of legiWimaWe e[SecWaWion, Whe

SUomiVe oU UeSUeVenWaWion Uelied XSon mXVW be ދcleaU, XnambigXoXV and deYoid of UeleYanW

TXaliೳcaWionތ: R Y Inland ReYenXe ComUV, E[ S MFK UndeUZUiWing AgenWV LWd [1990] 1 WLR 1545, SeU

Bingham LJ aW 1569G. 

83. Bingham LJވV claVVic WeVW haV been Zidel\ aSSUoYed and aSSlied. In R (BancoXlW) Y SecUeWaU\ of

SWaWe foU FoUeign and CommonZealWh AೲaiUV (No. 2) [2009] AC 453, LoUd Hoೲmann Vaid, aW [60]: 

IW iV cleaU WhaW in a caVe VXch aV Whe SUeVenW, a claim Wo a legiWimaWe e[SecWaWion can beދ

baVed onl\ XSon a SUomiVe Zhich iV އcleaU, XnambigXoXV and deYoid of UeleYanW

TXaliೳcaWionވ: Vee Bingham LJ in R Y Inland ReYenXe ComUV E[ S MFK UndeUZUiWing

AgenWV LWd [1990] 1 WLR 1545, 1569. IW iV noW eVVenWial WhaW Whe aSSlicanW VhoXld haYe

Uelied XSon Whe SUomiVe Wo hiV deWUimenW, alWhoXgh WhiV iV a UeleYanW conVideUaWion in

deciding ZheWheU Whe adoSWion of a Solic\ in con೴icW ZiWh Whe SUomiVe ZoXld be an abXVe

of SoZeU and VXch a change of Solic\ ma\ be jXVWiೳed in Whe SXblic inWeUeVW, SaUWicXlaUl\

in Whe aUea of ZhaW LaZV LJ called އWhe macUo-SoliWical ೳeldވ: Vee R Y SecUeWaU\ of SWaWe

foU EdXcaWion and EmSlo\menW, E[ S Begbie [2000] 1 WLR 1115, 1131.ތ

84. The onXV of eVWabliVhing a cleaU, XnambigXoXV and XnTXaliೳed UeSUeVenWaWion UeVWV on Whe

ClaimanW (Re FinXcaneވV ASSlicaWion foU JXdicial ReYieZ [2019] UKSC 7, aW [64]). 



85. The CoXUWV haYe giYen gXidance on hoZ Bingham LJވV WeVW in MFK iV Wo be aSSlied. In PaSoneWWe

and OUV Y AWWoUne\ GeneUal of TUinidad and Tobago [2010] UKPC 32, LoUd D\Von JSC, giYing Whe

jXdgmenW of Whe majoUiW\ of Whe BoaUd, Vaid, aW [30]: 

cleaU, XnambigXoXV and deYoid ofދ AV UegaUdV ZheWheU Whe UeSUeVenWaWionV ZeUeދ

UeleYanW TXaliೳcaWionތ, Whe BoaUd UefeUV Wo ZhaW D\Von LJ Vaid Zhen giYing Whe jXdgmenW

of Whe CoXUW of ASSeal in R (AVVociaWion of BUiWiVh CiYilian InWeUneeV: FaU EaVW Region) Y

SecUeWaU\ of SWaWe foU Defence [2003] QB 1397, SaUa 56: Whe TXeVWion iV hoZ on a faiU

Ueading of Whe SUomiVe iW ZoXld haYe been UeaVonabl\ XndeUVWood b\ WhoVe Wo Zhom iW

ZaV made.ތ

86. In R (PaWel) Y GeneUal Medical CoXncil [2013] EWCA CiY 327, Whe coXUW conVideUed ZheWheU a

VWaWemenW made b\ Whe GeneUal Medical CoXncil Wo Whe aSSellanW ZaV VXೲicienWl\ cleaU, XnambigXoXV

and XnTXaliೳed Wo giYe UiVe Wo a legiWimaWe e[SecWaWion. 

87. Llo\d-JoneV LJ (ZiWh ZhoVe jXdgmenW Whe MaVWeU of Whe RollV and Llo\d LJ agUeed), conೳUmed WhaW

Whe WeVW ZaV one of ދobjecWiYe inWenWionތ (aW [43]). Llo\d-JoneV LJ When ZenW on Wo Va\: 

b The TXeVWion foU conVideUaWion iV hoZ, on a faiU Ueading of Whe VWaWemenW, iW ZoXld.44ދ

haYe been UeaVonabl\ XndeUVWood b\ WhoVe Wo Zhom iW ZaV made. (See The AVVociaWion of

BUiWiVh CiYilian InWeUneeV ނ FaU EaVWeUn Region Y. SecUeWaU\ of SWaWe foU Defence [2003]

QB 1397 SeU D\Von L.J. SaUa. 56.) In Whe SUeVenW conWe[W Whe TXeVWion iV ZheWheU iW ZoXld

UeaVonabl\ be XndeUVWood aV an aVVXUance WhaW Whe TXaliೳcaWion ZoXld be UecogniVed in

Whe caVe of WhiV aSSellanW if he obWained iW in a UeaVonable Wime.

45. The VWaWemenW haV Wo be conVideUed in Whe conWe[W in Zhich iW ZaV made ތ.ޕޕ

CRQFOXVLRQV 

88. The UeleYanW eYidence iV VeW oXW in Whe conWemSoUaneoXV email coUUeVSondence and Whe ZiWneVV

VWaWemenWV of Whe ClaimanW and Whe CoXncilވV SenioU SoliciWoU, MV CoXlWeU. 

89. On 21 AXgXVW 2020, Whe ClaimanW VenW an email Wo CoXncilloU KelVe\ of Whe CoXncil (ChaiU of Whe

Planning CommiWWee), and coSied Wo oWheU CoXncilloUV. The VXbjecW line Uead ދReTXeVW foU ViWe YiViW Wo

9 TZ\nham AYenXe, ChUiVWchXUchތ. She VWaWed: 

The UeaVon foU m\ email iV Wo UeTXeVW a ViWe YiViW Wo TZ\nham AYenXe. PUioU Wo WhiV .ޕޕދ

deYeloSmenW going Wo Whe 20 FebUXaU\ 2020 Planning CommiWWee meeWing, I UeTXeVWed a

ViWe YiViW ނ VXch YiViW Wo inclXde YieZing Whe ViWe fUom m\ back gaUden in TZ\nham

AYenXe. I felW WhaW Za\, Whe commiWWee membeUV ZoXld be able Wo geW a good oYeUall

VenVe of Whe deYeloSmenW fUom all aVSecWV and Whe challengeV iW SUeVenWed in WeUmV of

UeVidenWial ameniW\ foU ceUWain adjoining UeVidenWV and fUom an ecolog\ and biodiYeUViW\

SeUVSecWiYe. I ZaV infoUmed WhaW ZhilVW a ViWe YiViW ZoXld Wake Slace, DaYid HodgeV did

noW feel iW neceVVaU\ Wo inclXde TZ\nham AYe. YeW Whe imSacW on TZ\nham AYenXe

UeVidenWV and ecolog\ ZeUe high on Whe liVW of WoSicV in a VigniೳcanW nXmbeU of objecWionV

fUom Whe SXblic and e[SeUWV. Wh\? DXe Wo Slanning Solic\ VimSl\ being ignoUed. 



The ViWe YiViW did Wake Slace on 20 FebUXaU\. IW ZaV Uaining on Whe da\ and, being mid-

ZinWeU, Whe WUeeV and bXVheV ZeUe Yoid of foliage. HXman naWXUe being ZhaW iW iV, and

combined ZiWh Whe facW WhaW Whe commiWWee membeUV did noW Vee Whe ViWe fUom Whe

W Whink iW neceVVaU\ Wo inclXdeވin oWheU ZoUdV DaYid HodgeV didn) ވoXWVide looking inއ

Waking in Whe YieZ fUom Whe SeUVSecWiYe of VigniೳcanWl\ aೲecWed UeVidenWial SUoSeUWieV) iW

iV conceiYable WhaW Whe commiWWee membeUV Zho made Whe ViWe YiViW WhaW da\ ZeUe noW

VhoZn enoXgh Wo enable Whem Wo haYe a Zell-infoUmed, Zell balanced YieZ of Whe ViWe. 

I am UeVSecWfXll\ UeTXeVWing SleaVe, WhaW SUioU Wo Whe Slanning aSSlicaWion being

UeVXbmiWWed Wo Whe Planning CommiWWee, Whe commiWWee condXcW a YiViW Wo m\ UeVidence, 9

TZ\nham AYenXe. ThiV VhoXld be done aV Voon aV SoVVible ZhilVW Whe WUeeV, bXVheV and

VhUXbV aUe in leaf and Whe Zildlife moUe abXndanW becaXVe of Whe VeaVon ނ in oWheU ZoUdV

befoUe OcWobeU. And SUefeUabl\ on a da\ Zhen iW iV noW Uaining. ThaW Za\ Whe commiWWee

membeUV Zill haYe Whe oSSoUWXniW\ Wo aVVeVV WhingV fUom a faU moUe balance SeUVSecWiYe.

The\ Zill alVo Vee ೳUVW-hand hoZ iW WieV in ZiWh ke\ elemenWV of oXU claim. (We aSSUeciaWe

WhaW CoYid 19 Zill limiW Whe YiViW Wo Whe gaUden bXW if iW iV SoVVible aW Whe Wime Wo faciliWaWe

YieZing fUom XSVWaiUV, Ze aUe haSS\ Wo ZoUk ZiWh \oX. If neceVVaU\ Ze can VhoZ a Yideo

of Whe YieZ fUom XSVWaiUV Yia laSWoS and WableW.) 

I haYe alVo aWWached WZo aeUial YieZ imageV of Whe locaWion. In image 1, one can Vee WhaW

WheUe iV noW mXch in Whe Za\ of gUeen oU WUeeV in Whe aUea; DUXiWW gaUdenV being Whe onl\

gUeen aUea in Whe WoZn cenWUe. Shockingl\ WheUe iV YeU\ liWWle in Whe Za\ of WUee lined

VWUeeWV and limiWed gaUden WUeeV. DXUing Whe Sandemic, a loW of dUone imageV haYe been

XVed on TV and Whe comSaUiVon ZiWh ChUiVWchXUch and oWheU WoZnV/ciWieV iV VWaUk. In

image 2, iW can be cleaUl\ Veen WhaW oYeU half of Whe ViWe iV gUeen ZiWh VigniೳcanW WUee

coYeU (moVWl\ TPO WUeeV) and WhiV ZaV highlighWed b\ Whe CoXncilވV TUee and LandVcaSe

OೲiceU aV Zell aV e[SeUW conVXlWeeV. If Whe gUeeneU\ and WUee canoS\ on Whe SUoSoVed ViWe

iV cleaUed, an imSoUWanW gUeen lXng Zill be loVW foUeYeU. DoUVeW NaWXUal EnYiUonmenW

Team and DoUVeW Wildlife TUXVW YieZ Whe aUea XndeU WhUeaW aV ecologicall\ imSoUWanW foU a

YaUieW\ of UeaVonV, inclXding being a YiWal VWeSSing VWone foU Zildlife fUom one habiWaW Wo

anoWheU ie Whe bankV of Whe RiYeU AYon (WoS UighW coUneU of image) Wo Whe RecUeaWion

GUoXnd and DUXiWW GaUdenV (boWWom lefW of Whe image) Wo Whe RiYeU SWoXU. ThiV iV alVo a

commXWing aUea foU baWV. DeVWUo\ing WhiV coUUidoU Zill haYe deYaVWaWing conVeTXenceV

foU Zildlife. The ecolog\ on Whe ViWe cannoW be conVideUed in iVolaWion; iW mXVW be in Whe

conWe[W of Whe VXUUoXnding aUea and oWheU habiWaWV. TheVe imSoUWanW facWV ZeUe omiWWed

b\ Whe caVe oೲiceU and Whe ViWe ZaV SUeVenWed aV a deUelicW, oYeUgUoZn އe\eVoUeވ in need

of WoWal cleaUance. IW ZaV VWaWed VeYeUal WimeV aW Whe Planning CommiWWee b\ Whe land

oZneU WhaW Whe gaUdenV ZeUe neglecWed bXW iW iV Whe land oZneU Zho haV neglecWed Whe

gaUdenV foU Whe laVW 4-5 \eaUV. 

AV SaUW of a balanced and faiU SUoceVV, I hoSe \oX Zill Vee Whe meUiW in aUUanging a ViWe

YiViW Wo enable YieZing Whe ViWe fUom Whe back gaUden of m\ SUoSeUW\, 9 TZ\nham AYe. 

Thank \oX. I WUXVW \oX Zill conVideU m\ UeTXeVW faYoXUabl\ and I look foUZaUd Wo heaUing

fUom \oX Voonތ



90. CoXncilloU KelVe\ did noW UeSl\ and Vo Whe ClaimanW VenW a fXUWheU email Wo him on 8 SeSWembeU

2020, ZiWh Whe Vame VXbjecW line aV befoUe, and coSied Wo CoXncilloU McCoUmack. She aVked ދZhaW Whe

laWeVW iV UegaUding m\ UeTXeVW foU a ViWe YiViWތ. 

91. CoXncilloU KelVe\ UeSlied b\ email on 8 SeSWembeU 2020 aV folloZV: 

SoUU\ foU noW UeVSonding eaUlieU, \eV I did geW Whe email UegaUding a ViWe YiViW and I haYeދ

UeTXeVWed boWh legal and head of Slanning Wo look inWo WhiV, aV \oX knoZ Ze Zill be

looking aW Whe aSSlicaWion again Vo Ze Zill be going WhUoXgh Whe SUoceVV again and Whe

acWXal SUemiVeV WhaW Ze go Wo Zill be decided neaUeU Whe Wimeތ. 

92. CoXncilloU KelVe\ held a ChaiUވV bUieೳng meeWing ZiWh oೲiceUV on 1 SeSWembeU 2022 aW Zhich Whe

SiWe ViViW PUoWocol ZaV conVideUed. The ChaiU decided WhaW a fXUWheU ViWe YiViW b\ Whe CommiWWee Wo Whe

SiWe ZaV neceVVaU\, becaXVe WheUe ZeUe neZ membeUV on Whe CommiWWee Zho had noW YiViWed Whe SiWe

on Whe laVW occaVion, bXW WhaW iW ZaV noW neceVVaU\ foU Whe CommiWWee Wo YiViW 9 TZ\nham AYenXe aV

Whe Slanning oೲiceU, MV MaZdVle\, had alUead\ done Vo. ThiV ZaV an inWeUnal meeWing Zhich ZaV noW

oSen Wo Whe SXblic and no minXWeV ZeUe SXbliVhed. AV Whe ClaimanW ZaV noW aZaUe of iW, iW did noW foUm

SaUW of Whe CoXncilވV UeSUeVenWaWion Wo heU. 

93. MV CoXlWeU VenW an email Wo Whe ClaimanW (coSied Wo Whe legal UeSUeVenWaWiYeV and MU PendUill) on

17 SeSWembeU 2020 aV folloZV: 

 .I ZUiWe fXUWheU Wo \oXU leWWeU, and oXU VXbVeTXenW coUUeVSondenceދ

I am noZ in a SoViWion Wo foUmall\ UeVSond Wo \oXU leWWeU, and addiWionall\ Wo SUoYide an

XSdaWe on \oXU UeTXeVW VenW Wo Whe ChaiUman of Whe Planning CommiWWee foU a SiWe ViViW

Zhen Whe aSSlicaWion UeWXUnV Wo Whe CommiWWee. 

..ޕ

In UegaUd Wo Whe UeTXeVW foU a SiWe ViViW, I can conೳUm WhaW WhiV iV agUeed Wo be

aSSUoSUiaWe and Whe ChaiUman and UeleYanW oೲiceUV aUe in agUeemenW ZiWh WhiV. The

SUeciVe deWailV Zill be conೳUmed in dXe coXUVe.

I WUXVW WhaW WhiV dealV ZiWh maWWeUV of SUocedXUe. I can aVVXUe \oX WhaW \oX Zill be adYiVed

aV Voon aV Whe SUoSoVed daWe foU conVideUaWion b\ Whe CommiWWee iV conೳUmed.ތ

94. The ClaimanW UeSlied b\ email on 21 SeSWembeU 2020 maWeUiall\ aV folloZV: 

IW iV noWed WhaW \oXU email conೳUmV WheUe Zill be a ViWe YiViW. A fXll ViWe YiViW ZaV noW ZhaWދ

ZaV UeTXeVWed aV WhiV haV alUead\ Waken Slace. The UeTXeVW ZaV Wo YiViW 9 TZ\nham AYe.

PleaVe conೳUm WhaW Whe YiViW iV Wo TZ\nham AYe onl\. AV WheUe ZaV no infoUmaWion aboXW

oUganiVing WhiV YiViW, I haYe emailed CllU KelVe\ and DaYid HodgeV Wo agUee Whe daWe/Wime

and Whe aUUangemenWV foU acceVV?ތ

95. On 5 OcWobeU 2002, Whe ClaimanW emailed MV CoXlWeU again aV folloZV: 



,PleaVe coXld \oX SUoYide anVZeUV Wo Whe TXeVWionV I UaiVed in m\ email of 21 SeSWembeUދ

WhaW iV: 

1. RegaUding \oXU UeYiVed WemSoUaU\ aUUangemenWV foU commiWWee meeWingV, ޕ..

2. IW iV noWed WhaW \oXU email conೳUmV WheUe Zill be a ViWe YiViW. A fXll ViWe YiViW ZaV noW

ZhaW ZaV UeTXeVWed aV WhiV haV alUead\ Waken Slace. The UeTXeVW ZaV Wo YiViW 9 TZ\nham

AYe. PleaVe conೳUm WhaW Whe YiViW iV Wo TZ\nham AYe onl\.ތ 

96. On 8 OcWobeU 2020, MV CoXlWeU VenW an email Wo Whe ClaimanW (coS\ing in Whe Slanning oೲiceUV and

CoXncilloU KelVe\), aV folloZV: 

.ޕޕދ

In UegaUd Wo Whe UeTXeVW foU a ViWe YiViW, Whe SUoSoVal ZaV aV \oX haYe VWaWed foU a ViWe

YiViW in Whe Vame manneU aV Whe SUeYioXV ViWe YiViW. I XndeUVWand WhaW ShoWogUaShV of Whe

YieZV fUom \oXU SUoSeUW\ haYe been Waken and Whe oೲiceU dealing ZiWh Whe aSSlicaWion

XndeUWook a YiViW Wo \oXU SUoSeUW\ dXUing heU aVVeVVmenW of Whe aSSlicaWion. 

NoWZiWhVWanding WhiV SUoSoVal, \oX Zill be aZaUe of Whe changeV in legiVlaWion UelaWing Wo

gaWheUingV Zhich haYe noZ come inWo foUce and Zhich limiW gaWheUingV of oYeU Vi[ oWheU

Whan in e[emSW ciUcXmVWanceV. The CoXncil iV conVideUing Whe imSlicaWionV of Whe

legiVlaWion and in addiWion iWV dXWieV Wo enVXUe Whe healWh and VafeW\ of Whe membeUV of

VWaೲ and commiWWee, Vome of Zhom Zill fall inWo YXlneUable gUoXSV, in lighW of Whe

changing SicWXUe UelaWing Wo Whe nXmbeU of infecWionV of CoYid 19. 

I Zill XSdaWe \oX and oWheUV in UeVSecW of WhiV SaUWicXlaU maWWeU in dXe coXUVe.ތ

97. On 8 OcWobeU 2020, Whe ClaimanW VenW an email Wo MV CoXlWeU (coS\ing in Whe Slanning oೲiceUV and

CoXncilloU KelVe\), aV folloZV: 

WiWh UegaUd Wo Whe ViWe YiViW, m\ UeTXeVW ZaV foU a YiViW Wo TZ\nham AYe, noW Whe ViWe.ޕދ

WhaW iV Wo be deYeloSed. The ViWe ZaV YiViWed on 20 FebUXaU\ 2020 bXW TZ\nham AYe

e[clXded, deVSiWe m\ UeTXeVW. I am e[SecWing a ViWe YiViW Wo TZ\nham AYe onl\ and I

XndeUVWood WhaW ZaV ZhaW had been agUeed.

The Planning OೲiceU did YiViW m\ home bXW m\ UeTXeVW ZaV foU Whe CoXncilloUV on Whe

Planning CommiWWee Wo YiViW TZ\nham AYe Wo enVXUe Whe\ aUe fXll\ infoUmed UegaUding

Whe imSacW foU neighboXUing UeVidenWV and ecolog\/biodiYeUViW\.

I aSSUeciaWe WhaW Whe SicWXUe UegaUding CoYid haV changed Vince m\ UeTXeVW ZaV made in

AXgXVW. (The inWenWion ZaV foU Whe YiViW Wo occXU in Whe VXmmeU noW mid ZinWeU). We Zill

haYe Wo ZoUk WogeWheU on Whe RXle of 6 and WUaYel foU CoXncilloUV and OೲiceUV. IW ma\ be

WhaW WheUe haV Wo be WhUee gUoXSV Zho Wake iW in WXUnV Wo enWeU Whe gaUden.



M\ SUofeVVion and Whe healWh of oWheUV Zho liYe in Whe hoXVe, meanV WhaW I am VenViWiYe

Wo being caUefXl.

I look foUZaUd Wo ޕ.. heaUing fUom MU HodgeV aboXW YiViWing TZ\nham AYe aVaS.ތ 

98. MV CoXlWeU VenW a holding email on 9 OcWobeU 2020. 

99. On 18 NoYembeU 2020, Whe ClaimanW VenW an email Wo MV CoXlWeU (coSied Wo Whe Slanning oೲiceUV,

Vome CoXncilloUV, MU PendUill and heU baUUiVWeU) aV folloZV: 

..ޕދ

Again deVSiWe ZhaW ZaV VWaWed in Whe laVW SoinW of \oXU email (SoinW 8), no one haV an\one

been in WoXch aboXW Whe ViWe YiViW. The UeTXeVW foU a ViWe YiViW Wo 9 TZ\nham AYe ZaV

agUeed, Vo am I Wo Wake iW WhaW WhiV deciVion haV been UeYeUVed? PleaVe can \oX e[Slain

Zh\ I haYe noW been conWacWed and ZhaW Whe iV ViWXaWion ZiWh Whe ViWe YiViW? 

..ޕ

I ZoXld aSSUeciaWe \oXU UeVSonVe b\ UeWXUn.ތ 

100. On 20 NoYembeU 2020, MV CoXlWeU VenW an email UeSl\ aV folloZV: 

 .Thank \oX foU \oXU email beloZދ

I am VXUe \oX Zill aSSUeciaWe WhaW WheUe haV been a need Wo conVideU Whe changing

ViWXaWion in UegaUd Wo gaWheUingV and meeWingV Zhen UeYieZing Whe oSWionV in UeVSecW of

a ViWe YiViW. 

YoX make UefeUence Wo a SUoSoVed YiViW Wo \oXU SUoSeUW\ aV haYing been agUeed. FoU

claUiೳcaWion, WhiV haV noW been agUeed SUeYioXVl\. WhaW ZaV agUeed iV Wo UeYieZ Whe need

foU a ViWe YiViW b\ Whe cXUUenW membeUV of Slanning commiWWee, aV ZaV XndeUWaken on Whe

SUeYioXV occaVion b\ Whe membeUV of Whe commiWWee. 

FolloZing conVideUaWion of Whe cXUUenW UegXlaWionV Wo aVceUWain ZheWheU a ViWe YiViW iV

SoVVible, iW haV been agUeed WhaW WheUe Zill be a ViWe YiViW b\ all membeUV of Whe

commiWWee befoUe Whe meeWing ne[W Zeek. ThiV Zill be a YiViW Wo YaUioXV locaWionV aUoXnd

and adjacenW Wo Whe ViWe and Whe SXUSoVe of Whe YiViW iV Wo enable membeUV of Whe

commiWWee Wo be familiaU ZiWh Whe ViWe and conWe[W. ThiV haV been agUeed haYing UegaUd

Wo Whe SUoWocol Whe commiWWee haV adoSWed UelaWing Wo ViWe YiViWV and Whe cXUUenW

UegXlaWionV aೲecWing gaWheUingV. The ViWe YiViW Zill noW be an oSSoUWXniW\ foU diVcXVVion

oU debaWe. IW Zill be caUefXll\ managed Wo enVXUe Whe healWh and Zellbeing of membeUV

and UeVSecW Whe Vocial diVWancing and UeVWUicWionV in Slace. 

The Slanning oೲiceU haV SUeYioXVl\ YiViWed \oXU SUoSeUW\, Zhich doeV noW haSSen aV a

maWWeU of UoXWine bXW in WhiV caVe ZaV agUeed. She haV YieZed Whe ViWe fUom \oXU

SUemiVeV and haV ShoWogUaShV fUom \oXU gaUden of Whe ViWe. 



I WUXVW WhaW WhiV claUiೳeV maWWeUV.ތ

101. MV CoXlWeUވV ZiWneVV VWaWemenW e[hibiWV Whe CoXncilވV SiWe ViViW PUoWocol, Zhich VWaWeV WhaW ViWe

YiViWV b\ Whe CommiWWee aUe e[ceSWional. The ChaiU, in conVXlWaWion ZiWh oೲiceUV, Zill decide, aW Whe

ChaiUmanވV bUieೳng meeWing ZheWheU oU noW a ViWe YiViW iV neceVVaU\ oU ZheWheU fXUWheU YiVXal

infoUmaWion can be SUoYided b\ oೲiceUV inVWead. She gaYe an accoXnW of Whe bUieೳng meeWing Zhich

Wook Slace on 1 SeSWembeU 2020. She alVo e[hibiWed an email Vhe VenW Wo MV MaZdVle\ Voon

afWeUZaUdV in Zhich Vhe conೳUmed WhaW aW Whe ChaiUވV bUieೳng meeWing iW ZaV decided WhaW iW ދZaV noW

neceVVaU\ Wo XVe MUV SXlimanވV gaUden aV SaUW of Whe ViWe YiViWތ. 

102. The ClaimanW, in heU ZiWneVV VWaWemenW, deVcUibed Zh\ Vhe conVideUed WhaW a YiViW Wo heU SUoSeUW\

b\ Whe CommiWWee ZaV imSoUWanW, and Vhe VeW oXW Whe hiVWoU\ of heU aWWemSWV Wo obWain a YiViW. She Vaid

WhaW heU email of 21 AXgXVW 2020 Wo CoXncilloU KelVe\ ZaV e[SliciW WhaW Vhe ZaV Veeking a YiViW Wo heU

SUoSeUW\, noW Wo Whe deYeloSmenW ViWe (SaUagUaSh 13). She UefeUUed Wo MV CoXlWeUވV email of 17

SeSWembeU 2020, in Zhich Vhe VWaWed ދIn UegaUd Wo Whe UeTXeVW foU a SiWe ViViW, I can conೳUm WhaW WhiV

iV agUeed Wo be aSSUoSUiaWe and Whe ChaiUman and UeleYanW oೲiceUV aUe in agUeemenW ZiWh WhiVތ

(SaUagUaSh 14). 

103. AW SaUagUaSh 15, Whe ClaimanW deVcUibed heU UeVSonVe Wo MV CoXlWeUވV email of 17 SeSWembeU

2020 aV folloZV: 

emShaViV) ތ.I VoXghW claUiೳcaWion WhaW Vhe ZaV UefeUUing Wo YiViWing 9 TZ\nham AYenXeދ

added)

104. PaUagUaSh 15 When VXmmaUiVeV Whe folloZing email e[changeV, Va\ing: 

MV CoXlWeU aSSeaUed Wo back WUack and Walk aboXW CoYid UeVWUicWionV limiWing maWWeUVދ

and WhaW Whe CaVe OೲiceU had YiViWed m\ home SUeYioXVl\, WheUeb\ imSl\ing WhaW Whe\

ZoXld noW be YiViWing m\ home. And \eW in heU email Vhe VWaWed WhaW m\ UeTXeVW had been

agUeed. I VWaWed WhaW CoYid UeVWUicWionV ZeUe noW a SUoblem aV Ze coXld haYe gUoXSV of 6

aW a Wime in Whe gaUden and WhiV ZoXld comSl\ ZiWh Whe UeVWUicWionV.ތ

105. In hiV VXbmiVVionV, MU FoZleV e[Slained WhaW Whe ClaimanWވV caVe ZaV WhaW MV CoXlWeUވV emailV of

8 OcWobeU and 20 NoYembeU 2020 ZeUe UeViling fUom Whe UeSUeVenWaWion Vhe had SUeYioXVl\ made, in

Whe email of 17 SeSWembeU 2020. AV Whe coUUeVSondence VhoZV, Whe ClaimanW ZaV iUUiWaWed b\ Whe

CoXncilވV handling of Whe Slanning aSSlicaWion in a nXmbeU of UeVSecWV, noW jXVW Whe ViWe YiViW. 

106. FolloZing a caUefXl conVideUaWion of Whe eYidence, I haYe conclXded WhaW Whe CoXncil and Whe IP

aUe coUUecW in VXbmiWWing WhaW Whe eYidence Uelied XSon b\ Whe ClaimanW doeV noW eVWabliVh WhaW Whe

CoXncil made a UeSUeVenWaWion Wo Whe ClaimanW WhaW ZaV VXೲicienWl\ cleaU, XnambigXoXV and deYoid of

UeleYanW TXaliೳcaWion, Vo aV Wo foXnd a legiWimaWe e[SecWaWion WhaW Whe CommiWWee ZoXld YiViW 9

TZ\nham AYenXe. 

107. The ClaimanW UelieV in SaUWicXlaU XSon Whe email fUom MV CoXlWeU on 17 SeSWembeU 2020, ZheUe

Vhe VWaWed ދ[i]n UegaUd Wo Whe UeTXeVW foU a SiWe ViViW, I can conೳUm WhaW WhiV iV agUeed Wo be

aSSUoSUiaWe and Whe ChaiUman and UeleYanW oೲiceUV aUe in agUeemenW ZiWh WhiV. The SUeciVe deWailV

Zill be conೳUmed in dXe coXUVe.ތ The ClaimanW VXbmiWV WhaW MV CoXlWeU ZaV UeSUeVenWing Wo heU WhaW

heU UeTXeVW foU a ViWe YiViW Wo 9 TZ\nham AYenXe had been agUeed. 



108. In m\ jXdgmenW, MV CoXlWeUވV email lacked claUiW\. IW coXld UeaVonabl\ be XndeUVWood aV an

agUeemenW in SUinciSle Wo a ViWe YiViW, ZiWh Whe deWailV Wo be conೳUmed aW a laWeU daWe. IW ZaV noW

VXೲicienWl\ cleaU oU e[SliciW WhaW Whe CoXncil had agUeed Wo YiViW Whe ClaimanWވV SUoSeUW\ aW 9 TZ\nham

AYenXe, aV Zell aV, oU inVWead of, Whe deYeloSmenW ViWe. Indeed, Whe ClaimanW cleaUl\ WhoXghW WhaW MV

CoXlWeU eiWheU ZaV oU mighW be UefeUUing Wo a YiViW Wo Whe deYeloSmenW ViWe, UaWheU Whan a YiViW Wo 9

TZ\nham AYenXe, aV Vhe VoXghW fXUWheU ދclaUiೳcaWionތ (ZiWneVV VWaWemenW, SaUagUaSh 15) fUom MV

CoXlWeU in heU emailV of 21 SeSWembeU and 5 OcWobeU 2020 Va\ing: 

IW iV noWed WhaW \oXU email conೳUmV WheUe Zill be a ViWe YiViW. A fXll ViWe YiViW ZaV noW ZhaWދ

ZaV UeTXeVWed aV WhiV haV alUead\ Waken Slace. The UeTXeVW ZaV Wo YiViW 9 TZ\nham AYe.

PleaVe conೳUm WhaW Whe YiViW iV Wo TZ\nham AYe onl\.ތ

109. MV CoXlWeU When conೳUmed in heU UeVSonVe of 8 OcWobeU 2020 WhaW Whe CommiWWee ZaV SUoSoVing

a YiViW Wo Whe deYeloSmenW ViWe, aV on Whe SUeYioXV occaVion, noW a YiViW Wo 9 TZ\nham AYenXe: 

In UegaUd Wo Whe UeTXeVW foU a ViWe YiViW, Whe SUoSoVal ZaV aV \oX haYe VWaWed foU a ViWeދ

YiViW in Whe Vame manneU aV Whe SUeYioXV ViWe YiViW. I XndeUVWand WhaW ShoWogUaShV of Whe

YieZV fUom \oXU SUoSeUW\ haYe been Waken and Whe oೲiceU dealing ZiWh Whe aSSlicaWion

XndeUWook a YiViW Wo \oXU SUoSeUW\ dXUing heU aVVeVVmenW of Whe aSSlicaWion.ތ

The ZoUding of WhiV email coXld haYe been cleaUeU, bXW I acceSW WhaW Whe UefeUence Wo ދaV \oX haYe

VWaWedތ in MV CoXlWeUވV email mXVW haYe been UefeUUing Wo Whe ClaimanWވV e-mailV of 21 SeSWembeU and

5 OcWobeU 2020 in Zhich Vhe VWaWed ދa fXll ViWe YiViW ZaV noW ZhaW ZaV UeTXeVWed aV WhiV haV alUead\

Waken Slaceތ. AccoUding Wo MV CoXlWeU, WhiV ZaV indeed ZhaW Vhe meanW (ZiWneVV VWaWemenW, SaUagUaSh

11).

110. The ClaimanW When UeiWeUaWed heU UeTXeVW foU a YiViW Wo 9 TZ\nham AYenXe in heU email of 8

OcWobeU 2020, Va\ing WhaW Vhe ދXndeUVWood WhaW ZaV ZhaW had been agUeedތ. ThiV ZaV Slainl\

inconViVWenW ZiWh heU emailV of 21 SeSWembeU and 8 OcWobeU 2020 ZheUe Vhe ZaV UeTXeVWing

claUiೳcaWion becaXVe Whe SoViWion ZaV XncleaU. I Uemind m\Velf WhaW Whe WeVW iV ދhoZ on a faiU Ueading

of Whe SUomiVe iW ZoXld haYe been UeaVonabl\ XndeUVWood b\ Whe SeUVon Wo WhoVe Wo Zhom iW ZaV

madeތ, and WhaW WhiV iV a WeVW of ދobjecWiYe inWenWionތ. I do noW conVideU WhaW WheUe ZaV an\ baViV XSon

Zhich Whe ClaimanW coXld UeaVonabl\ haYe conclXded WhaW Whe CommiWWee had agUeed Wo YiViW 9

TZ\nham AYenXe. MV CoXlWeUވV emailV UefeUUed Wo a ViWe YiViW, i.e. a YiViW Wo Whe deYeloSmenW ViWe, noW a

YiViW Wo 9 TZ\nham AYenXe. 

111. TheUefoUe, I conVideU WhaW Whe ClaimanW haV failed Wo eVWabliVh WhaW Whe CoXncil made a cleaU,

XnambigXoXV and XnTXaliೳed UeSUeVenWaWion WhaW Whe CommiWWee ZoXld YiViW 9 TZ\nham AYenXe, and

Vo no baViV foU a legiWimaWe e[SecWaWion aUoVe. 

112. FoU WheVe UeaVonV, GUoXnd 2 doeV noW VXcceed. 

FLQDO FRQFOXVLRQ 

113. The claim foU jXdicial UeYieZ iV diVmiVVed. 


